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CRIMINAL JUSTICE STUDY IN KANSAS ANNOUNCED 


By JOHN A. PETTIS, JR., Assistant Project Director 
Survey of the Administration of Criminal Justice 


The American Bar Foundation has announced the selection of Kansas as the 
second of two pilot states for study under its plan for a nationwide survey of 
the administration of criminal justice. Field research, now being conducted in 
Wisconsin, will commence here on May 1, 1956, and will continue for approxi- 
mately six months. 


It is estimated that the entire project will be of five years duration to include a 
three-year period of field study followed by two years of analysis and preparation 
of the final report and recommendations. During this time intensive studies 
will be undertaken in the federal jurisdiction and in a minimum of seventeen 
states located in all of the well-defined regions of the country. 


The purpose of the project is to collect and make available to the legal profes- 
sion and to the public a comprehensive and accurate description and evaluation 
of the process of criminal justice in order to provide what will be accepted as 
an authoritative foundation upon which sound and lasting remedial measures 
may be based. It is a serious effort on the part of the profession to determine 
how our criminal law enforcement procedures may be strengthened, starting 
with the time a crime is committed and following through arrest, trial, sen- 
tencing, probation, and parole. 


The study is being conducted under a Special Committee of the Foundation, 
headed by General William J. Donovan of New York. Arthur H. Sherry, Pro- 
fessor of Law and Criminology at the University of California, is Project 
Director. Other members of the project staff are Professor Frank J. Remington, 
University of Wisconsin, Director of Field Research; Dr. Lloyd E. Ohlin, Uni- 
versity of Chicago, Consultant in Field Research; O. W. Wilson, Dean of the 
School of Criminology, University of California, Consultant in Police Adminis- 
tration; Professor Fred E. Inbau, Northwestern University Law School, Consult- 
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ant in Prosecution and Defense; Benjamin A. Matthews, former Chief Counsel 
of the New York Crime Commission, Consultant in Criminal Courts; and 
Sanford Bates, retired Commissioner of Institutions and Agencies of the State of 
New Jersey, Consultant in Probation, Sentence, and Parole. 


In announcing the selection of Kansas, President E. Smythe Gambrell, of the 
American Bar Foundation, said: 
“The success of the study will require the cooperation of many persons— 
law enforcement officials, judges, other court officials, probation and parole 
officers, and many others—including practicing lawyers themselves. I am 
especially hopeful that members of the bar in Kansas will extend their full 
cooperation to the field staff assigned to conduct the survey in that state.” 


PRE-TRIAL PROCEDURE HANDBOOK 


The American Bar Association is asking the 3,000 judges of state courts 
throughout the nation to consider wider use of the “pre-trial conference” as a 
means of speeding up trails and reducing the logjams in the courts. 


Under the pre-trial conference plan, now widely used in the federal courts, 
the judge and opposing counsel meet in advance of the scheduled trial and 
attempt to eliminate uncontroverted and unessential issues which otherwise 
would consume valuable trial time. The conference serves to reduce the case 
to issues which actually are in controversy. 


United States District Judge Alexander Holtzoff of Washington, D. C., chair- 
man of the American Bar Association Section of Judicial Administration, an- 
nounced that the section will, during January, 1956, distribute to all state 
court judges in the United States a specially-written handbook describing pre- 
trial procedures and advocating their wider use, particularly in areas where 
dockets are overcrowded. The author of the “Judge’s Handbook on Pre-trial Pro- 
cedure” is Clarence L. Kincaid, Judge of the Superior Court, Los Angeles 
County, California. 


“Pretrial procedure is an innovation that has been found generally useful 
in shortening trials and thereby accelerating the disposition of dockets in centers 
where there is a heavy arrearage of cases,” Judge Holtzoff explained. “State 
courts have not made as much use of pretrial as have the federal courts, and the 
Section of Judicial Administration now seeks to popularize its use.” However, 
the procedure is used to some extent in about 31 states, according to data com- 
piled by the A.B.A. Judicial Administration Section. 
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MORE STATE JURISDICTION IN LABOR 
DISPUTES RECOMMENDED* 


As Reported by HAROLD R. FATzERt 
Attorney General of Kansast 


Pursuant to Resolution No. 6 adopted at the 48th Annual Meeting of the 
National Association of Attorneys General at the Greenbrier, White Sulphur 
Springs, West Virginia, in 1954, its Committee on Public Relations was directed 
to present the policy of that Association concerning labor-management rela- 
tions before appropriate committees and agencies of the federal government. 
That policy, reaffirmed by said Resolution No. 6, called for “the restoration of 
. . » increased . . . state control over labor-management matters, especially 
where public utility strikes are threatened including strikes affecting essential 
transportation.” 

To carry out the direction of Resolution No. 6 conferences were held with 
the Honorable Graham A. Barden, Chairman of the Committee of Education 
and Labor of the House of Representatives, and the Committee’s counsel, Mr. 
Edward A. McCabe; with the Honorable Lister Hill, Chairman of the Com- 
mittee on Labor and Public Welfare of the United States Senate and with the 
Committee’s general counsel, Mr. John S. Forsythe, to ascertain if favorable 
action would be taken by Congress on legislation to carry out this declared 
policy. It was ascertained that approximately 32 bills had been introduced to 
amend in many respects the National Labor Relations Act and the Labor- 
Management Relations Act of 1947. The purport of these bills ranged from 
repealing Section 14 (b) of the Labor-Management Relations Act of 1947 
which authorizes the states to enact and enforce the so-called “right to work 
bill,” to the outright repeal of the Taft-Hartley law and the re-enactment of 
the Wagner Act (National Labor Relations Act, 29 U.S.C.A. 151-166). 
Twenty-one bills were introduced in the House of Representatives and eleven 
bills were introduced in the Senate of the United States. 


Bills which would have carried out the policy of our National Association 
were introduced in the Senate of the United States. Senate No. 527 by Senators 
Holland of Florida and Robertson of Virginia proposed to amend the National 
Labor Relations Act by providing that such act should not be construed to 
nullify the provisions of any state or territorial law which regulated or qualified 
the right of employees of a public utility to strike or which prohibited strikes by 
such employees. The term “public utility” was defined to mean an employer 
engaged in the business of furnishing water, light, gas, heat, electric power, sani- 
tation, passenger transportation or communication services to the public, or of 
operating a gas pipeline, or a toll bridge or a tunnel. A similar bill was intro- 
duced by Senator Curtis of Nebraska. Senate No. 3 by Senator Goldwater of 


“Report of Committee on Labor Relations adopred st the 49th Annual Meeting of the National Associsti 
of Attorneys General, Bretton Woods, New Hampshire, September, 1955. 9 
+Chairman of Committee on Labor Relations of National Association of Attorneys General. 


Justice of the Kansas Supreme Court, effective March 1, 1956. 
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Arizona would have immeasureably increased state jurisdiction to regulate 
labor-management relations. 


The Honorable Lister Hill, Chairman of the Committee on Labor and Public 
Welfare of the Senate advised that neither labor nor management was making 
any concentrated effort to amend in any particular the Taft-Hartley Act. Senator 
Hill also stated there would be no hearings on any of these bills pending before 
either congressional committee. The impression was given that the members 
of both the House and the Senate Labor Committees were content to “let sleep- 
ing dogs lie” and that at most, the Senate Committee would hold hearings on 
only one bill. This is the bill requiring compliance with the National Labor 
Relations Act as a condition of receiving government contracts. 


At the conferences with the Chairmen of the Senate and House Committees, 
and with each of their counsel, the position of Attorneys General Association as 
set forth in Resolution No. 6 adopted at the 48th Annual Meeting was made 
known. Evidently it would have been useless to prepare and present a formal 
statement urging favorable consideration of those measures which would have 
carried out such objectives, because of the positive statement that hearings 
would not be held on any pending proposals. 


Our Labor Relations Committee in 1952, 1953 and 1954 reported an ever- 
increasing trend toward slow strangulation of the inherent police power of the 
several states as a result of judicial construction of the Labor-Management Re- 
lations Act of 1947. These annual reports recommended increased state control 
in certain areas of labor-management relations. The 1954 Resolution No. 6 
recommended congressional action in two specific areas, where the problem of 
federal-state jurisdiction has or may become particularly acute. These two areas 
were defined as follows: 

1. “. . . increased state control over labor-management matters, especially where 
public utility strikes are threatened . . . including strikes affecting essential 
transportation. 

2. “Violations of both state and federal laws in business operating wholly within 
a single state . . . because the federal courts have held that the states are with- 
out power to provide remedies even though national agencies either cannot or 
will not exercise jurisdiction.” 

It cannot be contended that labor disputes which substantially impair or 
affect interstate commerce are not a matter of congressional concern and a sub- 
ject for federal legislation. However, since the enactment of the National Labor 
Relations Act and the Labor Management Relations Act of 1947, there has been 
a steadily diminishing area wherein the states can exercise jurisdiction over 
labor relations in even essentially local enterprises. The three principal causes 
for this trend are: (1) The restrictive provisions of Section 10 (a) of the 
Labor-management Relations Act of 1947; (2) the trend of decisions of the 
Supreme Court of the United States in expanding the scope and application of 
federal law which have substantially restricted the operation of the police power 
of the state, and (3) by the Supreme Court enlarging the definition of what 
affects interstate commerce until practically every local industry, no matter 
how small, is encompassed therein. 
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The latest decision is Weber, et al v. Anheuser-Busch, Inc. 348 U.S. 468, 
wherein the Supreme Court reviewed its previous decisions. It appears that the 
only important area where state regulatory jurisdiction has been sustained is 
where violence in connection with a labor dispute threatens injury to persons 
and property and that state action may be sustained under the police power. 
(Allen Bradley Local v. Wisc. Employment Relations Board, 315 U.S. 740, 86 
L. Ed. 1154, 62 S. Ct. 820) The states may also award damages for a common 
law tort committed in the course of a labor dispute. (United Construction 
Workers v. Laburnum Construction Corp. 347 U.S. 656, 98 L. Ed. 1025, 74 
S. Ct. 833) There seems to be some incongruity in the court’s holding that a 
state may award damages for the results of conduct which it is powerless to 
prevent. The Supreme Court has also upheld the states’ jurisdiction in instances 
where the federal law neither protects nor prohibits. (International Unions v. 
Wisc. Employment Relations Board, 336 U.S. 24, 93 L. Ed. 651, 69 S. Ct. 516; 
Algoma Plywood and Veneer Co. v. Wisc. Employment Relations Board, 336 
US. 301, 93 L. Ed. 691, 69 S. Ct. 584) 


In spite of the above noted exceptions, the area in which the activity is 
neither protected nor prohibited by the federal law is being rapidly narrowed, 
despite the oft-quoted statement in Garner v. Teamsters Union 346 U.S. 485, 
98 L. Ed. 228, 74 S. Ct. 161, that the Labor-Management Relations Act “leaves 
much to the states though Congress has refrained from telling us how much.” 
(p. 488) The present trend is summarized in the following quotation from 
Weber, et al v. Anheuser-Busch, Inc. supra: 


“By the Taft-Hartley Act, Congress did not exhaust the full sweep of legislative 
power, over industrial relations given by the Commerce Clause. Congress for- 
mulated a code whereby it outlawed some aspects of labor activities and left 
others free for the operation of economic forces. As to both categories the areas 
that have, been preempted by federal authority and thereby withdrawn from state 
power are not susceptible of delimitation by fixed metes and bounds. Obvious 
conflict, actual or potential, leads to easy judicial exclusion of state action . . . 
This penumbral area can be rendered progressively clear only by the court of 
litigation. Regarding the conduct here in controversy, congress has sufficiently 
expressed its purpose to bring it within federal oversight and to exclude state 
prohibition, even though that with which the federal law is concerned as a 
matter of labor relations be related by the state to the more inclusive area of 
restraint of trade.” 


In 1950, and again in the summer of 1954, the National Labor Relations 
Board promulgated jurisdictional standards by which it determines whether it 
will accept jurisdiction in unfair labor practices and contested employee repre- 
sentation cases. These standards had the effect of substantially reducing the 
number of firms, employees and labor organizations who may bring disputes 
before the National Board. The full statement of the National Relations Board's 
jurisdictional yardstick released in 1954, and still effective, is set forth herein 
as an Appendix. Although the National Board has authority to handle all labor 
relations cases arising under the Taft-Hartley Act and the interstate commerce 
clause of the constitution, it has exercised discretion as to which cases it will 
take jurisdiction. The National Board presently asserts jurisdiction only in cases 
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involving disputes falling clearly within one of the classifications established 
by its standards. 


By the establishment of these jurisdictional standards there still remains un- 
solved, the question of whether the states may act in labor disputes over which 
the National Labor Relations Board has jurisdiction under the Taft-Hartley law, 
but declines to assert jurisdiction. Whether the states may act under such cir- 
cumstances is a question the Supreme Court of the United States has not decided 
and about which disagreement exists. Unless the states may exercise jurisdic- 
tion in such cases, labor disputes falling within this category will be entirely 
unregulated. It is in this jurisdictional area—this wall of darkness, this no man’s 
land—that Congress should clearly define the respective areas of federal and 
State jurisdiction, or should outright provide that in all cases where jurisdiction 
is declined by the National Board, state jurisdiction shall exist. 


There have been conflicting decisions in the lower courts on the right of 
states to exercise jurisdiction in this field. So long as Section 10 (a) of the 
Labor Management Relations Act of 1947 (29 U.S.C.A. 160) remains in its 
present form, it is unlikely that the Supreme Court of the United States will 
hold that state jurisdiction exists, notwithstanding a declination of jurisdiction 
by the National Board. Section 10 (a) provides: 

“The Board is empowered, as hereinafter provided, to prevent any person from 

engaging in any unfair labor practice (listed in section 158 of this title) affect- 
ing commerce. This power shall not be affected by any other means of adjust- 
ment or prevention that has been or may be established by agreement, law, or 
otherwise: Provided, that the Board is empowered by agreement with any 
agency of any State or Territory to cede to such agency jurisdiction over any 
cases in any industry (other than miming, manufacturing, communications, and 
transportation except where predominately local im character) even though such 
cases may involve labor disputes affecting commerce, unless the provision of 
the state or territorial statute applicable to the determination of such cases by 
such agency is inconsistent with the corresponding provision of this subchapter 
or has received a construction inconsistent therewith.” 


It seems clear that the proviso of Section 10 (a) was incorporated in the 
Labor-Management Relations Act of 1947 to authorize the National Board to 
enter into agreements with state agencies to facilitate the handling of labor 
disputes in any industry affecting interstate commerce, except those specifically 
referred to. It appears, however, that Section 10 (a) has had the effect of pre- 
venting cooperation between the National Board and state agencies. This has 
resulted from the restrictive provisions by which the National Board may agree 
to “cede” jurisdiction and thus deprives the National Board of discretion to 
enter into agreements with appropriate state agencies. We are advised that the 
National Board has never ceded jurisdiction under this proviso. 


The two areas previously mentioned in which we feel it is most important to 
restore state jurisdiction, overlap to some extent. As will be observed from a 
study of jurisdictional standards [See Appendix], the National Labor Relations 
Board excluded local power, gas, water and transit companies which do not 
gross three million dollars per year. This could present an extremely serious 














MORE STATE JURISDICTION IN LABOR DISPUTES RECOMMENDED 227 


situation where a utility or transit company predominately local in character, 
did not gross sufficient revenue to come within the jurisdictional standards of 
the National Board. In such a situation the state would not have jurisdiction 
because apparently it would be impossible for the National Board to cede juris- 
diction to the state under the restrictive provisions of Section 10 (a). 


The question of state jurisdiction of public utilities or public transportation 
companies is further complicated by the truly interstate nature of many of 
these companies particularly in the transportation field. It is extremely doubt- 
ful if congress would ever permit state jurisdiction involving labor management 
matters over interstate railroads, bus and airline companies. It appears that one 
solution would be the enactment of a bill similar to the H. R. No. 241 intro- 
duced in the last congressional session by Mr. Auchincloss. This bill would 
have provided special procedures to protect the rights of the public when a 
labor dispute results in, or threatens to result in, danger to the public health or 
safety. Senate No. 794 by Senator Curtis of Nebraska would have reserved to 
certain state and territorial agencies the authority to exercise jurisdiction over 
labor disputes involving public utilities. The term “public utility” as defined 
in this bill was limited to companies which carry on intrastate business in such 
state or territory. As previously noted, S. No. 527 by Senators Holland of 
Florida and Robertson of Virginia did not limit the definition of a “public 
utility” solely to intrastate companies. It would appear that state regulation of 
predominately local public utility and transit companies could be restored to 
some degree if and when the jurisdictional vacuum problem is finally solved. 


In June, 1954, there were 4,398 undecided cases pending before the Na- 
tional Labor Relations Board. This fact alone should be conclusive evidence 
that the National Board’s business is greater than its present facilities, funds and 
personnel can handle, and supports the reasonableness behind the desire of the 
states to share the burden that is equally the concern of the states as well as that 
of the federal government. It should compel congressional amendments to the 
Labor-Management Relations Act of 1947 by ceding jurisdiction to the states of 
those cases in which the National Board has declined to assert jurisdiction. 


In conclusion, the National Association of Attorneys General urges the fol- 
lowing action in the next session of congress: 


1. That the federal law be amended to provide a special emergency procedure 
where a labor dispute threatens the public health, safety or welfare, since it is 
doubtful that congress would permit the several states to assume jurisdiction in 
a labor dispute involving a company actually operating in two or more states. 
2. That Section 10 (a) of the Labor-Management Relations Act of 1947 be 
amended to expressly provide (1) that the National Labor Relations Board may 
in its discretion, decline jurisdiction in any class or classes of labor disputes or 
controversies concerning representation which may come before it, or over 
which it has jurisdiction under the Labor-Management Relations Act of 1947, 
and (2) that state jurisdiction be authorized in all labor disputes involving 
unfair labor practices or controversies concerning representation which have 
been excluded from National Board jurisdiction as result of discretional juris- 
dictional standards prescribed by the National Board. 


Favorable action by Congress upon this recommendation would preserve 
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the supremacy of federal law, since the power to decline jurisdiction or to 
execute agreements with appropriate state agencies would rest in the exclusive 
discretion of the National Board. Moreover, it would remove any doubt as to 
the authority of the National Board to exercise discretion by declining juris- 
diction of matters expressly conferred upon it by Congress. On the other hand, 
if favorable action was taken upon this recommendation, difficult problems 
from the viewpoints of the states, might still exist. 

Many states do not have an administrative agency or board comparable to the 
National-Labor Relations Board. Among those states which do have administra- 
tive agencies or boards, many differences and variations in procedures and 
remedies no doubt exist. Nevertheless, we believe it is inconceivable that a 
substantial segment of labor-management relations should be left in a complete 
vacuum with neither state nor federal government having jurisdiction. 

Congressional preémption of any field is applicable whether state action is 
attempted by administrative agencies, court decrees or legislative enactments. 
The decisions of the Supreme Court of the United States demonstrates that 
the Taft-Hartley Act has practically preémpted the entire field of labor-man- 
agement relations. We believe that federal preémption of this field, and dis- 
cretionary refusal by the National Board to assert jurisdiction is solely responsi- 
ble for this “wall of darkness” which bars state jurisdiction, not by federal action, 
but by federal inaction. This affects not only states which have labor relations 
boards, but the courts of all the states of the union. 

It is submitted that the only alternative to increased state jurisdiction in the 

labor-management relations field, is a marked expansion of personnel and activi- 
ties of the National Labor Relations Board. In either event, the answer to this 
problem rests solely with Congress. It should recognize that its early solution 
would be in the public interest, would promote peaceful labor-management 
relations and would increase the productivity and stabilize the economic security 
of the employee as well as the employer. 
3. Finally, in view of the many problems and the apparent reluctance of 
Congress to amend the present law, it is proposed that each member of the 
National Association of Attorneys General prepare a brief file on any case or 
cases within his knowledge where the problems discussed in this report have 
arisen in his state. All of such files should then be collected and presented to 
the next session of Congress in support of our recommendation for increased 
state jurisdiction in labor-management relations. 


APPENDIX—vJurisdictional Standards of N.R.L.B. 


DIRECT YEARLY OUTFLOW OF $50,000 INTO INTERSTATE COMMERCE OF ENTERPRISES 
OTHER THAN RETAIL STORES 


Jurisdiction will be asserted if— 
(1) $50,000 worth of goods a year is produced or handled for out-of-state shipment, or 
(2) $50,000 worth of services a year are performed outside the state. 

(The 1950 standards had a dollar test of $25,000 and did not exclude retail stores. ) 


INDIRECT YEARLY OUTFLOW OF $100,000 or $200,000 INTO INTERSTATE COMMERCE 
Jurisdiction will be asserted if— 
(1) Goods or services are furnished yearly to— 
(a) Instrumentalities or channels of interstate commerce and their essential links 
which meet the jurisdictional standards, or 
(b) Public utilities or transit systems, or 
(c) Enterprises producing or handling $50,000 worth of goods yearly destined 
for out-of-state shipment, or 
(d) Enterprises performing $50,000 in services yearly out of the state, and 
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(2) The goods or services, if directly used in the products, services or processes of 
such enterprises, are valued at $100,000, or 

(3) The goods or services, regardless of their use, are valued at $200,000. 
(The 1950 standards had a dollar test of $50,000 and contained no conditions with re- 
spect to use of the goods.) 
DIRECT YEARLY INFLOW OF $500,000 FROM INTERSTATE COMMERCE TO ENTERPRISES 

OTHER THAN RETAIL STORES 

Jurisdiction will be asserted if $500,000 worth of goods a year is received directly from 
out of the state. 

(The 1950 standards had the same dollar test, but did not exclude retail stores.) 
INDIRECT YEARLY INFLOW OF $1,000,000 FROM INTERSTATE COMMERCE TO ENTER- 
PRISES OTHER THAN RETAIL STORES 
Jurisdiction will be asserted if $1,000,000 worth of goods a year is received indirectly 
from out of the state (as from dealers or distributors who received the goods from out- 

side the state). 
(The 1950 standards had the same dollar test, but did not exclude retail stores.) 
NATIONAL-DEFENSE BUSINESSES 
Jurisdiction will be asserted if— 
(1) $100,000 yearly are furnished in goods or services, and 
(2) The goods or services directly relate to national defense, and 
(3) The goods or services are furnished pursuant to a government contract. 
(Under the 1950 standards, jurisdiction was asserted over firms whose work “affected” 
national defense. ) 
RETAIL STORES AND SERVICE ESTABLISHMENTS 
Single Independent Store or Establishment— 
Jurisdiction wili be asserted if— 
(1) $1,000,000 yearly in purchases come directly from outside the state, or 
(2) $2,000,000 yearly in purchases come indirectly from outside the state, or 
(3) $100,000 yearly is shipped to other states. 
Intrastate Chain— 
Jurisdiction will be asserted over the entire chain or any store or group of stores if the 
total business of all the stores or establishments shows that— 
(1) $1,000,000 yearly in purchases come directly from outside the state, or 
(2) $2,000,000 yearly in purchases come indirectly from outside the state, or 
(3) $100,000 yearly is shipped to other states. 
Multistate Chain— 
Chain Test— 
Jurisdiction will be asserted over the entire chain or any integral part of it if— 
Gross yearly sales from all the stores or establishments total $10,000,000. 
Single-Store Tests— 
If the above chain test is not met, jurisdiction will be asserted over a single store 
or establishment if— 
(1) $1,000,000 yearly in purchases come directly from outside the state to the 
store or establishment involved, or 
(2) $2,000,000 yearly in purchases come indirectly from outside the state to 
the store or establishment involved, or 
(3) $100,000 yearly is shipped to other states by the store or establishment 
involved. 
(The 1950 standards had no special tests for retail stores or service establishments; juris- 
diction was asserted on the basis of $500,000 direct purchases yearly, $1,000,000 indirect 
purchases yearly, or $25,000 interstate sales yearly.) 
ESTABLISHMENTS FURNISHING LOCAL SERVICES TO INTERSTATE FIRMS 
Independent Establishment— 
Jurisdiction will be asserted if $200,000 in local services yearly are furnished to— 
(1) Instrumentalities or channels of commerce, or 
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(2) Public utilities or transit systems, or 
(3) Enterprises producing or handling $50,000 worth of goods yearly destined 
for out-of-state shipment, or 
(4) Enterprises performing $50,000 in services yearly out of the state. 
Establishment Which Is Part of Multistate Chain— 
Jurisdiction will be asserted over the particular establishment involved if the chain 
furnishes $1,000,000 in local services yearly to— 
(1) Instrumentalities or channels of commerce, or 
(2) Public utilities or transit systems, or 
(3) Enterprises producing or handling $50,000 worth of goods yearly destined for 
out-of-state shipment, or 
(4) Enterprises performing $50,000 in services yearly out of the state. 
(The 1950 standards had no special tests for service establishments; jurisdiction was 
asserted on the basis of $50,000 yearly services to interstate firms.) 


INTEGRAL PART OF MULTISTATE ENTERPRISE OTHER THAN RETAIL STORE OR SERVICE 
ESTABLISHMENT 
Single-Plant Tests— 
Jurisdiction will be asserted if the business of the plant involved meets any one of 
the following tests— 
(1) $50,000 sales yearly flow directly into interstate commerce, or 
(2) $100,000 in goods is furnished yearly to— 
(a) Instrumentalities or channels of interstate commerce and their essential 
links which meet the jurisdictional standards, or 
(b) Public utilities or transit systems, or 
(c) Enterprises producing or handling $50,000 worth of goods yearly destined 
for out-of-state shipment, or 
(d) Enterprises performing $50,000 in services yearly out of the state, or 
(3) $500,000 purchases yearly flow directly from outside the state (this test ap- 
in a press release on the dieindle but not in the actual standards them- 
selves), or 
(4) $1,000,000 purchases yearly come indirectly from outside the state (this test 
appeared in a press release on the standards, but not in the actual standards 
themselves. ) 
Enterprise Test— 
If the above tests for the particular plant are not met, jurisdiction will be asserted if— 
(1) The total direct outflow into interstate commerce from all the plants of the 
enterprise is $250,000 yearly, or 
(2) The total indirect outflow from all the plants of the enterprise is $1,000,000 


early. 
(The 1950 nie had no dollar limitation on jurisdiction.) 
FRANCHISED BUSINESSES 
Jurisdiction wil] not be asserted solely on the basis of a private franchise from a national 
enterprise. 
Jurisdiction wll be asserted only if one of the tests for local retail stores is satisfied. 
(The 1950 standards took no special note of franchised businesses; they were treated as 
integral parts of multi-state enterprises. ) 
INSTRUMENTALITIES AND CHANNELS OF COMMERCE, EXCEPT INTRASTATE TRUCKING 
FIRMS, RADIO AND TELEVISION STATIONS, AND NEWSPAPERS 
Jurisdiction will be asserted regardless of the dollar value of sales or purchases. 
(The 1950 standards contained no exceptions. ) 
INTRASTATE TRUCKING AND SIMILAR FIRMS LINKED TO INTERSTATE COMMERCE 

Jurisdiction will be asserted only if the firms do $100,000 worth of business yearly for— 

(1) Instrumentalities or channels of commerce, or 

(2) Public utilities or transit systems, or 
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(3) Reopen producing or handling $50,000 worth of goods yearly destined for 
out-of-state shipment, or 
(4) Enterprises performing $50,000 in services yearly out of the state. 
If trucking firm operates both intrastate and interstate, jurisdiction will be asserted if 
interstate revenue amounts to $100,000 or if total of interstate revenue and “interlining” 
revenue amounts to $100,000. 
(The 1950 standards had no dollar test with respect to the $100,000 limitation, and the 
$50,000 test was $25,000.) 
e TELEPHONE AND TELEGRAPH 
Jurisdiction will be asserted only if gross annual revenue is $200,000. 
(The 1950 standards had no dollar limitation on jurisdiction.) 
RADIO AND TELEVISION STATIONS 
Jurisdiction will be asserted only if gross annual revenue is $200,000. 
(The 1950 standards had no dollar limitation on jurisdiction. ) 
NEWSPAPERS 

Jurisdiction will be asserted only if— 

(1) Newspaper holds membership in or subscribes to interstate news service, pub- 

lishes nationally syndicated features, or advertises nationally sold products, and 

(2) Gross annual income is $500,000. 

(The 1950 standards had no dollar limitation on jurisdiction.) 


PUBLIC UTILITIES OTHER THAN TRANSIT SYSTEMS 


Local Power, Gas, and Water Utilities— 
Jurisdiction will be asserted only if gross annual business is $3,000,000. 
Interstate Public Utilities— 
No special tests are specified in the 1954 standards, 
(The 1950 standards had no dollar limitation on jurisdiction for either local or inter- 
state public utilities.) 
PUBLIC TRANSIT SYSTEMS 
Intrastate Public Transit Systems— 
Jurisdiction will be asserted only if gross annual business is $3,000,000. 
Interstate Public Transit Systems— 
a will be asserted if gross annual revenue from interstate operations is 
100,000. . 
Combined Intrastate and Interstate Operations— 
Jurisdiction will be asserted if revenue from interstate operations is $100,000 or if 
total revenue from interstate operations and intrastate operations linked to interstate 
transportation is $100,000. 
Interstate Railroads and Airlines— 
The NLRB does not have jurisdiction; these carriers are subject to the Railway Labor 


Act. 
(The 1950 standards had no dollar limitation on jurisdiction. ) 
RESTAURANTS (PUBLIC) 
Jurisdiction will be asserted on the basis of the standards applicable to retail stores. 
(The 1950 standards took no special note of restaurants; the general tests appied to 
them.) 
OFFICE BUILDINGS (GENERAL OR PUBLIC) 
Jurisdiction will not be asserted merely because the building has tenants over which the 
takes jurisdiction. 
Jurisdiction wil be asserted only if— 
(1) The employer who owns or leases and who operates the building is otherwise 
engaged in operations over which the Board will assert —- and 
(2) The employer uses the building primarily for his own offices. 
(The 1950 standards took no special note of office buildings; jurisdiction was asserted 
on the basis of indirect sales.) 
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CHEMICAL TESTS FOR INTOXICATION 


By JAMES H. REXROAD 
Of the Hutchinson, Kansas, Bar 


The 1955 Kansas Legislature enacted a statute providing that “Any person 
who operates a motor vehicle upon a public highway in this state shall be 
deemed to have given his consent to submit to a chemical test of his breath, 
blood, urine or saliva for the purpose of determining the alcoholic content of 
his blood whenever he shall be arrested or otherwise taken into custody for any 
offense involving operating a motor vehicle under the influence of intoxicating 
liquor in violation of a state statute or a city ordinance and the arresting 
officer has reasonable grounds to believe that prior to his arrest the person was 
driving under the influence of intoxicating liquor. The test shall be administered 
at the direction of the arresting officer. If the person so arrested refuses a 
request to submit to the test it shall not be given and the arresting officer shall 
make to the vehicle department of the state highway commission a sworn report 
of the refusal, stating that prior to the arrest he had reasonable grounds to 
believe that the person was driving under the influence of intoxicating liquor. 
Upon receipt of the report, the vehicle department of the state highway com- 
mission shall suspend for a period not exceeding 90 days the person’s license 
or permit to drive or nonresident operating privilege and, after granting the 
person an opportunity to be heard on the issue of reasonableness of his failure 
to submit to the test, the vehicle department of the state highway commission 
may revoke the person’s license or permit to drive or nonresident operating 
privilege.” 

The suspect may have a report of such test upon request; in addition, he shall 
have a reasonable opportunity to have an additional chemical test by a physician 
of his own choosing, and if not granted such privilege the original test shall not 
be competent in evidence. 


The statute also provides that if there was at the time of such testing 0.15 % 
or more by weight of alcohol in the defendant's blood, it shall be persumed that 
the defendant was under the influence of intoxicating liquor. (Article 10, 
Chapter 8, 1955 Supp. to G. S. Kansas.) 


With the exception of a phrase or two this statute is patterned after the 
Council of State Government’s Suggested State Legislation for 1955. In turn the 
Council’s model was patterned after a New York statute (Chapter 320, NY 
Laws of 1954). However, the New York statute gives an accused at the 
vehicle commission hearing the right to be heard on two issues: (1) whether 
there was reasonable grounds to believe he was intoxicated, and (2) whether 
he did in fact reasonably refuse to submit to the test. Both the Council model 
and the Kansas statute permit the commission to revoke temporarily the sus- 
pect’s license upon receiving a sworn statement from the arresting officer that 
there was reasonable grounds to believe said suspect under the influence of 
intoxicating liquor, but permit the accused to be heard before the vehicle com- 
mission only as to the issue of reasonableness in failing to submit to the test. 
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The Kansas statute also differs from the New York and the Council version in 
that our state does not require the officer directing the chemical test to do so 
“in accordance with rules and regulations established by the (driver license 
authority).” It is noted this phrase was placed in the New York statute “to 
make clear that the police and not the driver are to decide the type of chemical 
test to be given.” (Vol. 45, Jnl. Crim. Law, Crim. & Pol. Sc. 548) Queries: 
In Kansas then does the suspect have a choice of the type test the police are 
to give him? And may he reasonably and rightfully refuse to take an alcometer 
breath test instead of a blood test on the grounds the former is not as accurate 
as the latter? 

As a practical matter freedom to refuse to take the test avoids the need to use 
physical force on the usupect with the possibility of brutality sufficient to come 
within the doctrine of Rochin v. California (1951), 342 US 165, wherein the 
court held the 14th amendment to have been violated; and implied consent in 
advance, through the mere operation of a motor vehicle, avoids the difficult 
problem that might otherwise arise of the need for explicit consent from a 
heavily intoxicated person—or one dazed or unconscious from a crash. (24 Ia. 
LR 191, 241-243; NC LR 302, 308-309.) 


Such type legislation also avoids, so the theory goes, any question about the 
driver’s constitutional right to refuse to take the test. In further explanation 
the proponents state that no unreasonable search and seizure problem should 
arise in Kansas because illegally obtained evidence is admissible in criminal 
cases; and no question of self-incrimination should arise because the test will 
be administered with the consent of the accused and he will be deemed to have 
waived his constitutional right by his use of the road. 


The Kansas statute also is premised on the theory that a person who drives 
a car is exercising a “privilege” given to him by the state and not a constitution- 
ally protected “right.” The state can control a “privilege” as it sees fit, and here 
our state is imposing one more control on the privilege of driving. 


However, there is still doubt whether any bona fide constitutional problem 
really is solved by such indirect approach using a theory of conditions. Note 
Wall v. King, 206 F. 2nd 878 (1953) wherein the court said, “* * * it is 
unimportant whether, for one purpose or another, a license to operate motor 
vehicles may properly be described as a mere personal privilege rather than a 
property right. We have no doubt that the freedom to make use of one’s own 
property, here a motor vehilce, as a means of getting about from place to place, 
whether in pursuit of business or pleasure, is a ‘liberty’ under which the 14th 
amendment cannot be denied or curtailed by a state without due process of 
law.” And see 112 Fed. Supp. 433; 51 Yale L.R. 1093, 1118-25; Hale, Free- 
dom Through Law, p. 301. Some authorities feel that the constitutional test for 
conditioning the exercise of a right or privilege—call it what you will—ought 
to be basically the same as the constitutional test for directly limiting the exer- 
cise of that right or privilege under the state’s police powers. 


Thus actually does the Kansas constitutional provision against self-incrimina- 
tion prevent the Legislature from conditioning the exercise of a so-called privil- 
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ege on a waiver of this constitutional safeguard (assuming that when a person 
submits to a chemical test he is incriminating himself)? And can the Legisla- 
ture actually revoke a privilege when the person who exercises said privilege 
refuses to waive a constitutional right in accordance with one of the conditions 
imposed on the privilege? Again, would application of the doctrine of “un- 
constitutional conditions” result in invalidation of the Kansas statute? see 
Western Union Telegraph Co. v. Kansas, 216 US 1) 


-Another question that arises concerns the reliability of any chemical test for 
intoxication. All such type tests are based upon the physiological effect of 
alcohol on the body. On ingestion, the alcohol is absorbed from the gastro- 
intestinal tract into the blood stream and distributed throughout the body. 
After the alcohol has reached the various body tissues, it is there stored in 
amounts proportionate to the water content of the respective tissues. (Bogan, 
Drunkeness: Quantitative Study of Acute Alcoholic Intoxication, 176 Am. 
J.-M. 156, 166). By this process the various tissues reach a condition of storage 
equilibrium as to the alcohol present. As the alcohol is consumed, the propotr- 
tion of alcohol among various tissues remains constant (110 Am. J. Med. 779). 
The alcohol is substantially consumed five to twelve hours after ingestion, 
depending on the quantity ingested. 

All chemical tests also proceed on the assumption: (1) that it is the amount 
of alcohol in the brain that determines drunkeness, (2) that there is a definite 
fixed correlation between the concentration of alcohol in the blood and that in 
the brain, and (3) a corresponding correlation with “being under the influence.” 
In on way or another each test records by weight the percentage of alcohol in 
the blood. 

In attacking this very basis of chemical tests various scientists state that the 
concentration of blood alcohol and brain alcohol may not parallel each other 
because of variations in such factors as absorption, distribution in the body, 
consumption, and elimination (through the kidneys, lungs and pores) of the 
alcohol consumed. (26 Can. B. Rev. 1437.) Scientific opinion varies from 
indicating that these tests are accurate in only 40% of the cases (31 Tex. L.R. 
289-300), to indicating that the test is “reasonably accurate” (28 Can. B. Rev. 
858), or “affords a safe basis of determining intoxication where the alcoholic 
basis is in the higher levels” (24 Ia. L.R. 191, 267). It is this lack of unanimity 
which is an argument for refusing to accept the results of any chemical test. 


Blood tests are considered by many to be the most accurate chemical test, as 
dependent upon only two factors: blood alcohol to brain alcohol and brain 
alcohol to drunkeness. In this method several drops of blood are taken from 
the ear lobe or finger tip, using special glass tubes. The tubes are then weighed 
and the blood is emptied into a glass-stoppered flask which contains a specific 
amount of potassium dichromate-sulphuric acid mixture. The glass tubes are 
then weighed, and the amount of blood is determined by the difference in their 
weight when containing the blood and that when empty. The flask, and a 
blank control flask containing the same mixture of reagents, are then heated 
side by side in a 70 degree centigrade oven, which causes the water and alcohol 














CHEMICAL TESTS FOR INTOXICATION 235 


vapor to be absorbed by the oxidizing mixture, and the blood sample becomes 
completely dried. In the process the alcohol is oxidized to acetic acid and some 
portion of the dichromate is reduced to other salts. The unreduced dichromate 
is estimated idiometrically. The difference between the weights of the un- 
reduced dichromate in the blank control flask and that in the blood sample 
flask is taken as reflecting the amount of alcohol in the sample. 


The reliability of this test thus depends upon precision of operations at every 
step; and there is the further question whether the alcohol ratio is uniform 
throughout the blood stream after the consumption of alcohol; also capilliary 
blood, upon which the test is based, is said to be much more similiar to arterial 
blood than to venous blood. During the active phase of absorption, therefore, 
the alcohol value reached might be twice that of the alcohol content of the 
venous blood upon which the degree of drunkeness is determined according to 
National Safety Council standards (26 Can. B. Rev. 1437). 


Urine tests ate not only based upon the disputed scientific assumptions 
common to all chemical tests but upon a theory that the alcohol content of 
the urine is an accurate indicator of the alcohol content of the blood. The 
suspect gives a specimen in a clear, sterile bottle. At the lab a measured quan- 
tity of urine is distilled over into a specific amount of potassium dichromate. 
The alcohol from the urine will react with this chemical. The amount of 
dichromate used up reflects the amount of alcohol present. Handling of the 
test and specimen can cause error; and failure to consider how long the urine 
has been accumulating in the bladder can cause further error. Additional tests 
should be given diabetics as acetone reacts in some respects like alcohol. 


Saliva tests indirectly determine the amount of alcohol present in the blood 
stream by measuring the alcohol present in another body fluid. In addition to 
the disputed, assumptions common to all chemical tests error may also occur if 
any alcohol ingested remains in the mouth or is belched or regurgitated at the 
time of testing. 


Breath tests are considered the least accurate of any of the chemical tests; in 
fact, Gray, in his “Attorneys’ Textbook of Medicine,” 3rd edition, states, “It is 
no longer considered that alcoholic determination of air from the lungs is 
satisfactory.” 


This test measures the amount of alcohol in air drawn deep from the sus- 
pect’s lungs where it came in immediate contact with the small blood vessels. 
The validity of this type test requires all of the assumptions common to all 
chemical tests. 


Today there are principally three different mechanical devices on the market 
for use in making chemical breath tests; namely, the Drunkometer, the Intoxi- 
meter and the Alcometer. Momentary failure of any of the component parts 
can effect the results obtained. If the several chemicals used are not properly 
compounded or stored error will result. The first two machines are based on 
the assumption that there is always a fixed amount of carbon dioxide in alveolar 
air—an assumption, incidentally, that is denied vigorously by some medical 
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authorities. When the suspect breathes into these machines both the alcohol 
and the carbon dioxide are extracted. The carbon dioxide determines the amount 
of lung air used, and from this figure, plus the amount of alcohol extracted, the 
percentage of alcohol in the blood stream is determined. The Alcometer avoids 
measurement of carbon dioxide but nevertheless is based on the assumption of 
a fixed relationship between blood alcohol and alcohol in the lung air. The 
suspect blows into a collection chamber which samples a 30 cc measure of 
expired air. The sample is held in the tube at a constant temperature in order 
to avoid condensation of moisture. The air sample then is blown into a reaction 
chamber containing iodine pentoxide as an oxydizing agent. Alcohol in the 
lung air reacts with the pentoxide causing free iodine to be liberated. This 
released iodine is then bubbled through a fortified solution of starch and 
potassium iodide contained in the colorimeter test tube. A blue color is produced 
getting darker as more iodine arrives. By means of photo-electric cells the blue 
color is measured and recorded on the alcometer’s scale, calibrated in per cent 
of alcohol in the suspect’s blood. Mouth alcohol present, belching, regurgitation 
and failure to clear the machine of all previous breath samples will affect its 
accuracy. 

Again, there is disagreement among the scientists as to the ratio between 
the amount of alcohol in the blood and in the lungs. Greenberg, the alcometer 
inventor, believes the ratio to be: one gram of blood is equal in alcohol content 
to 1300 ml of alveolar air, while Harger, the Drunkometer inventor, uses the 
ratio of 1:2000 as correct. In 1951 Greenberg accepted Harger’s ratio as cor- 
rect; a Northwestern University Traffic Institute pamphlet quotes 1:2000 as 
correct also; but in a recent letter from the Kansas University Medical School 
the figure of 1:1300 was given as correct. However, if the Greenberg figure 
actually as correct, and the Harger figure of 2000 is used, the suspect will be 
wrongfully accused of having more alcohol in his blood than he actually has 
(39 Crim. L. 402, 407; 256 SW 2nd 93). 

The time at which the chemical test is taken in relation to the time that the 
suspect is arrested also should be considered since it takes some time for the 
consumd alcohol to reach the blood stream and the brain. Still later the alcohol 
ceases to have its maximum effect. In this respect Wisconsin requires chemical 
tests to be taken within two hours of the time of arrest to be admissible in 
evidence. 

Various modifying factors in the suspect himself, such as presence of food 
in the stomach, the alcohol content of the drink, and habituation, may cause 
variables in chemical testing. Even psychological factors such as strength of 
the suspect’s will may influence the effect any amount of alcohol has on the 
individual. 

Thus it is submitted that while there may be need for chemical tests, and our 
Kansas legislature has now permitted the results of same to be admitted into 

-evidence, there is at present a division among scientists and medical authorities 
as to their effectiveness and reliability. 


In this respect courts in several other states have held the fact that there is 
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lack of unanimity in the medical profession as to whether intoxication can be 
determined by these tests merely affects the weight of the evidence, but does 
not destroy its admissibility. (343 Ill. App. 504; 235 SW 2d 173.) Initially the 
test must be shown to be reliable (325 Mich. 203); the specimen must have 
been processed with proper chemical instruments by qualified persons (68 A.2d 
274) and the specimen in issue must be identified as the defendant's by a 
proper chain of proof (160 F.2d 588). 


However, with respect to the use of mechanical devices such as the alcometer, 
drunkometer and intoximeter, in State v. Lowry, 163 Kan. 622, the trial court 
admitted into evidence, over the defendant’s objections, results of a lie detector 
test, the court stating that it considered the results of these tests to be of scien- 
tific nature and to be competent to a certain extent. In reversing the trial court 
our Kansas Supreme Court commented, “The practical effect of the admission 
of this testimony was to constitute a mechanical device—as reported by the 
operator—a sort of witness in absentia on the question of the defendant's guilt 
or innocence. * * * In the first place the vital function of cross-examination 
would be impaired. The operator, appearing as a witness to report and interpret 
the results of the test, might be questioned as to his qualifications, experience, his 
methods, and on similar matters but that is about all. But the machine itself 
—conceding the comparatively high percentage record as to accuracy and 
reliability claimed for it—escapes all cross-examination. There is no persuasive 
analogy here with such tests as fingerprinting which have a strictly physical 
basis, clearly demonstrable * * * the test has not yet gained such standing and 
scientific recognition among physiological and psychological authorities as 
would justify the developments and experiments thus far made.” 


Query: Would use of these mechanical breath testing machines also impair 
the accused’s right of cross-examination? In considering this question note that 
section 10, Kansas Bill of Rights permits a defendant to meet the witnesses 
against him face to face; and the constitutional right of confrontation is pre- 
liminary to, and is but another name for, the right of cross-examination (58 Am. 
Jur. No. 611; 123 Me. 310; 33 ALR 821). 


Time and our courts may decide these matters. 





Even when laws have been written down, they ought not always to remain 
unaltered.— Aristotle (322-384 B. C.) 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Alexander’s Federal Tax Handbook, 1956. 
20th ed. by Robert M. Musselman and 
Douglas D. Drysdale. Michie, c. 1955. 

Aycock, William B., and Wurfel, Seymour 
W. Military law under the Uniform 
Code of Military Justice. U. of N. C. 
pr., 1955. 

Blume, William W. American civil pro- 
cedure. Prentice-Hall, 1955. 

Braun, Kurt. Labor disputes and their set- 
tlement. Johns Hopkins pr., c. 1955. 

Casey, Laurence F. Federal tax practice—a 
treatise of the laws and procedures 
governing the assessment and litiga- 
tion of federal tax liabilities. 4 vs. Cal- 
laghan, c. 1955. 

Chafee, Zechariah, Jr. How human rights 
got into the constitution. Boston U. 
pr., 1952. 

Chamlerlain, Lawrence H. Loyalty and 
legislative action—a survey of activity 
of the New York state legislature, 
1919-1949. Cornell U. pr., 1951. 

Children and families in the courts of New 
York City. A report by a special com- 
mittee of The Association of the Bar 
of the City of New York and a study 
by Walter Gellhorn . .. on the ad- 
ministration of laws relating to the 
family in the City of New York. 
Dodd, Mead & Co., c. 1954. 

Cookenboo, Leslie, Jr. Crude oil, pipe lines 
and competition in the oil industry. 
Harv. U. pr., 1955. 

Edwards, Newton. The courts and the 
public schools—the legal basis of 
school organization and administra- 
tion. Rev. ed., U. of Chi. pr., c. 1955. 

Ehrenzweig, Albert A. “Full Aid” insur- 
ance for the traffic victim—a volun- 
tary compensation plan. U. of Calif. 
pr., 1954. 

Ellis, Ridsdale. Patent assignments. 3d ed., 
Baker, Voorhis, 1955. 

Finney, Harry A, and Oldberg, Richard S. 
Lawyers guide to accounting. Pren- 
tice-Hall, 1955. 

Fruitkin, A. W., and Farwell, D. F. Guar- 
anteed annual wage. B, N. A., 1955. 

Gamboi, Melquiades J. An introduction to 
Philippine law. 6th ed., Lawyers Co- 
op. Pub. Co., 1955. 


Gellhorn, Walter. Security, loyalty, and 
science. Cornell U. pr., 1950. 

Konvitz, Milton R. Bill of rights reader— 
leading constitutional cases. Cornell 
U. pr., c. 1954. 

Long, Rowland H. The physician and the 
law. Appleton-Century-Crofts, Inc., c. 
1955. 

Ludwig, Frederick J. Youth and the law. 
Foundation pr., 1955. 

Metzenbaum, James. Law of zoning. 2d 
ed., 3 vs., Baker, Voorhis, 1955. 

Morgan, Donald G. Justice William John- 
son—the first dissenter—the career 
and constitutional philosophy of a 
Jeffersonian judge. U. of S. C. pr, 
1954. 

Morris, Richard B. Fair trial. Fourteen who 
stood accused from Anne Hutchinson 
to Alger Hiss. Knopf, 1952. 

New York University. Proceedings of sec- 
ond biennial conference on problems 
of the charitable foundation. Matthew 
Bender, 1955. 

O'Donnell, Bernard. Cavalcade of justice— 
the story of English law courts, Mac- 
millan, 1952. 

Oklahoma Institute on the Internal Reve- 
nue Code of 1954. Proceedings of the 
fourth annual institute on federal tax- 
ation. Fallon Law Book Co., c. 1954. 

Oleck, Howard L. Damages to persons and 
property. Central Book Co., 1955. 

Prentice-Hall, Inc. Wills, estates and trust 
service. 2 vs., c. 1950 with loose-leaf 
supplementation to date. 

Rutland, Robert Allen. The birth of the 
Bill of Rights, 1776-1791. U. of N.C. 
pr., c. 1955. 

Sibley, Mulford Q., and Jacob, Philip E. 
Conscription of conscience: the Am- 
erican State and the conscientious ob- 
jector, 1940-1947. Cornell U. pr. 
1952. 

Swindler, William F. Problems in journa- 
lism. Macmillan, c. 1955. 

Vanderbilt, Arthur T. The challenge of law 
reform. Princeton U. pr., 1955. 

Welch, Francis X., ed. and comp. Conduct 
of the utility rate case. P.U.R. Inc., 
1955. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request.) 
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LAW LISTS AND LEGAL DIRECTORIES 


On April 24, 1953, the Bar Association of the State of Kansas adopted the 
American Bar Association Canons of Professional Ethics, No. 27 and No. 43 
(as amended) relating in part to Law Lists, the texts of which appear in the 
August, 1953, Journal of this Association (Vol. XXII, pp. 35-36).—EbIToR. 


As of December 30, 1955, the following publishers of law lists and legal 
directories have received Certificates of Compliance from the Standing Com- 
mittee on Law Lists of the American Bar Association for their 1956 editions. 
The Lists, printed herein as a service to the members of this Association, are 


as follows: 


COMMERCIAL LAW LISTS 


A. C. A. List, Associated Commercial 
Attorneys List, 165 Broadway, New York 
6, N. Y. 

The American Lawyers Quarterly, 
The American Lawyers Company, 1712 
N.B.C. Bldg., Cleveland 14, Ohio. 

The B. A. Law List, The B. A. Law 
List Company, 414 Colby-Abbot Bldg., 759 
No. Milwaukee St., Milwaukee 2, Wis. 

The Clearing House Quarterly, At- 
torneys National Clearing House Co., 3553 
Hennepin Ave., Minneapolis 8, Minn. 

The Columbia List, The Columbia Di- 
rectory Company, Inc., 320 Broadway, New 
York 7, N. Y. 


The Commercial Bar, The Commercial 
Bar, Inc., 521 Fifth Ave., New York 17, 
N. Y. 


The C-R-C Attorney Directory, The 
C-R-C Law List Company, Inc., 50 Church 
St., New York 7, N. Y. 


Forwarders List of Attorneys, For- 
warders List Company, 38 South Dearborn 
St., Chicago 3, Ill 

The General Bar, The General Bar, 
Inc., 36 West 44th St., New York 36, N. Y. 


The International Lawyers, Interna- 
tional Lawyers Company, Inc. 33 West 
42nd St., New York 18, N. Y. 


The Mercantile Adjuster, The Mer- 
cantile Adjuster Publishing Company, 1305 
Vance Bldg., Seattle 1, Wash. 


The National List, The National List, 
Inc., Chanin Bldg., 122 East 42nd St., New 
York 17, N. Y. 


Rand McNally List of Bank-Recom- 
mended Attorneys, Rand McNally & 
Company, P. O. Box 7600, Chicago. 80, Ill. 

Wright-Holmes Law List, Wright- 
Holmes Corporation, 225 West 34th St. 
New York 1, N. Y. 


GENERAL LAW LISTS 


American Bank Attorneys, American 
Bank Attorneys, 18 Brattle St., Cambridge 
38, Mass. 

The American Bar, The James C. Fi- 
field Company, 121 West Franklin, Min- 
neapolis 4, Minn. 

The Bar Register, The Bar Register 
Company, Inc., One Prospect St., Summit 
1, N. J. 

Campbell’s List, Campbell’s List, Inc., 
905 Orange Ave., Winter Park, Fla. 

International Trial Lawyers, Direc- 
tory Publishers, Inc., P. O. Box 30, Gales- 
burg, IIL 

The Lawyers Directory, The Lawyers 
Directory, Inc., 1939 Harrison St., Holly- 
wood, Fla, 

The Lawyers’ List, Law List Publish- 
ing Company, 111 Fifth Ave, New York 
3, N. Y. 

Markham’s Negligence Counsel, 
Markham Publishing Corp., Markham 
Bldg., 66 Summer St., Stamford, Conn. 

Russell Law List, Russell Law List, 10 
East 40th St., New York 16, N. Y. 


GENERAL LEGAL DIRECTORY 


Martindale-Hubbell Law Directory, 
Martindale-Hubbell, Inc., One Prospect St., 
Summit 1, N. J. 
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INSURANCE LAW LISTS 


Best’s Recommended Insurance At- 
torneys, Alfred M. Best Company, Inc., 75 
Fulton St., New York 38, N. Y. 

Hine’s Insurance Counsel, Hine’s 
Legal Directory, Inc, P. O. Box 71, Pro- 
fessional Center Bldg., Glenn Ellyn, Ill. 

The Insurance Bar, The Bar List Pub- 
lishing Company, State Bank Bldg., Evan- 
ston, Ill. 

The Underwriters List, Underwriters 
List Publishing Company, 308 East Eighth 
St., Cincinnati 2, Ohio. 


PROBATE LAW LISTS 


Recommended Probate Counsel, Pro- 
bate Counsel, Inc., 411 No. Central Ave., 
Phoenix, Ariz. 

Sullivan’s Probate Directory, Sulli- 
van’s Probate Directory, Inc., 84 Cherry St., 
Galesburg, Iil. 


STATE LEGAL DIRECTORIES 


The following state Legal Directories 
published by The Legal Directories Pub- 
lishing Company, 1072 Gayley Avenue, 
Los Angeles 24, Calif. 

Alabama and Mississippi Legal Direc- 
tory, Arkansas and Louisiana Legal Direc- 
tory, Carolinas and Virginias Legal Direc- 
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tory, Delaware-Maryland and New Jersey 
Legal Directory, Florida and Georgia Legal 
Directory, Illinois Legal Directory, Indiana 
Legal Directory, lowa Legal Directory, Kan- 
sas Legal Directory, Kentucky and Tennes- 
see Legal Directory, Minnesota, Nebraska, 
North Dakota and South Dakota Legal Di- 
rectory, Missouri Legal Directory, Mountain 
States Legal Directory (for the States of 
Colorado, Idaho, Montana, New Mexico, 
Utah and Wyoming), New York Legal 
Directory, Ohio Legal Directory, Okla- 
homa Legal Directory, Pacific Coast Legal 
Directory (for the States of Arizona, Cali- 
fornia, Nevada, Oregon and Washington), 
Pennsylvania Legal Directory, Texas Legal 
Directory, Wisconsin Legal Directory. 


FOREIGN LAW LISTS 
Butterworths Empire Law List, But- 
terworth & Co. (Publishers) Ltd, 88 
Kingsway, London, W. C. 2, England. 


Canadian Law List, Cartwright & 
Sons, Ltd., 2081 Yonge St. Toronto 12, 
Ontario, Canada, 

The International Law List, L. Cor- 
per-Mordaunt & Company, Pitman House, 
Parker St., London, W. C. 2, England. 

Kime’s International Law Directory, 
Kime’s International Law Directory, Led., 
4 New Zealand Ave. London, E. C. 1, 
England. 


THE JENKINS-KEOGH BILL—AN EXPLANATION* 


By LEsLig M. Rappt 
Of the New York City Bar 


EpiTor’s Norte: Reprinted from the New York State Bar Bulletin of December, 1955 
(Vol. 27, No. 6) pages 424-433, by permission. Our President, Claude E. Chalfant, 
reported briefly on the status of this Bill in the November, 1955, Kansas Bar 
Journal (Vol. 24, No. 2) pages 153-154. 


The purpose of the Jenkins-Keogh Bill, as its title indicates, is to encourage 
the estzblishment of voluntary pension plans by individuals, and in so doing to 
remove the present discrimination against millions of our citizens in regard to 
supplemental retirement benefits. The Bill would accomplish this purpose by 
the simple expedient of permitting such persons a postponement of income tax 
with respect to a limited portion of earned income (as distinguished from in- 


“Statement presented to Committee on Ways and Means of the House of Representatives at hestings on 
Retirement Funds for self-employed and others noe covered by existing private pension eral 
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vestment income) paid into a so-called restricted retirement fund, or to an 
insutance company as premiums for a restricted retirement annuity contract. 
Both the term “restricted retirement fund” and the term “restricted retirement 
annuity contract” are defined in the Bill. The limited amount so excluded, plus 
each participant’s share of the interest on his fund would be taxed in later years 
when drawn down as retirement benefits. This, in brief, is the essence of the 
plan which I will presently describe in more detail. 


Let me say at the outset that we are not bringing this Bill before you as the 
one and only answer to the problem of equalizing the tax treatment of income 
set aside for retirement, although we believe it will accomplish that purpose. 
We have worked very hard in drafting the Bill and are fairly weli satisfied with 
the measure as it.now stands. However, we are open-minded on the question 
of amendments which will be in keeping with its objective. In fact I will have 
some suggestions of my own in that connection. 


Section 1 of the Bill is simply the short title of the measure and needs no 
explanation. 


Section 2 is the heart of the Bill and, in general, provides for the exclusion 
from gross income of a portion of the earned income of an individual set aside 
for retirement purposes in the manner specified. This section would amend 
Part III of Subchapter B of Chapter 1 of the Internal Revenue Code (which 
relates to exclusion from “gross income”) by designating present Section 121, 
122, and adding a new Section 121, laying down certain rules covering the 
amount to be excluded from gross income during the taxable year. 


Under Subsection (a) of proposed Section 121, it is provided that in the case 
of a “qualified individual,” as defined, there shall be excluded from gross in- 
come in the taxable year a portion of income for such year which within such 
year is either paid into a restricted retirement fund or is paid to a life insurance 
company as premiums under a restricted retirement annuity contract, as these 
terms are defined. The limitations on the exclusion are set forth in Subsection 
(b), to which I shall presently refer. Subsection (a) goes on to define the 
term “qualified individual” to mean any individual except one who is an em- 
ployed person and who at any time during the taxable year is a member of, or 
is eligible to become a member of, or upon meeting specified age and service 
requirements will be eligible to become a member of, or who is receiving or has 
received payments under (1) a pension or profit-sharing plan of his employer 
which meets the requirements of Section 401, or (2) a pension plan set up for 
its officers or employees, or both, by the United States or any agency or territory 
thereof, the District of Columbia, any state or political subdivision or instru- 
mentality of either, or any tax-exempt organization described in Section 501 
(c) or (d) or Section 521 of the Code. By this definition the benefits of the 
Jenkins-Keogh Bill would be restricted to persons not now covered by private 
or governmental employee pension plans. I might say in this connection that 
in the original Keogh-Reed Bill, even those covered under such private or 
governmental employee plans could participate to the extent that the annual 
contributions made by their employers in their behalf were less than the amounts 
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which could be excluded from gross income under the Bill. However, we were 
advised that such a provision would be administratively impractical because of 
the difficulty in ascertaining in any individual case the exact amount contributed 
by the employer in behalf of the employee. Hence our only alternative was to 
completely exclude such persons from coverage. It has also been suggested that 
such persons be given half the benefits provided under the Bill, but this would 
also involve administrative difficulties and in many cases would be unduly 
liberal. One solution might be simply to confine the proposed legislation solely 
to self-employed persons, since after all they are the only ones who are dis- 
qualified under present Section 401. This, of course, would greatly reduce the 
temporary revenue loss. 


In excluding from the benefits under the Bill those now covered under pri- 
vate or governmental employee pension plans we have thought it necessary to 
make an exception so as not to exclude persons who may earn only a small 
portion of their income as an “employed person” and whose major income is 
from self-employment. A typical example would be a physician who might be 
a part-time house physician for some corporation, but whose major income 
came from private practice. We have endeavored to take care of this situation 
by providing that an employed person who is also a self-employed person shall 
be entitled to coverage under the Bill if during the taxable year more than 
75% of his earned net income is derived from a trade or business carried on by 
him or from a partnership of which he is a member. 


The last sentence of Subsection (a) of proposed Section 121 provides that 
amounts paid by a qualified individual to a restricted retirement fund or to an 
insurance company as premiums under a restricted retirement annuity contract 
within sixty days after the close of the taxable year may, at the election of the 
taxpayer, be treated as having been paid on the last day of the tax year. This 
provision is necessary because it may be impossible for an individual to ascertain 
by the last day of the taxable year the exact amount of his income and thus 
determine the amount of his allowable contribution under proposed Section 121. 


Subsection (b) of proposed Section 121 sets forth the annual and lifetime 
limitations on the excludable amounts. Under the general rule the annual ex- 
clusion cannot exceed 10% of the taxpayer's earned net income, or $7,500, 
whichever is the lesser. The effect of the latter limitation is to exclude from con- 
sideration earned income in excess of $75,000 per annum. In operation, this 
limitation would mean that if an individual had an earned income from personal 
services of, say, $5,000 per year he could deduct for income tax purposes up to 
$500 per year for amounts set aside for his retirement in the manner specified. 
The $10,000 man could deduct up to $1,000, and so on. In effect, the individual 
is permitted to defer until retirement the payment of income tax on such portion 
of his earned income. Thus the result is mere postponement of the tax, not tax 
exemption, the same as under the present legislation relating to employee 
pension plans. 


In order to put a reasonable ceiling on the amounts which can be set aside 
by an individual for retirement purposes it is provided that the aggregate 
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exclusions for all taxable years during the taxpayer's lifetime shall not exceed 
$150,000. Dr. Dickinson, in his testimony, will describe the effect of these 
limitations. I may say, generally, that they will not permit retirement incomes 
of much more than $1,000 per month as a ceiling, but, of course, the great bulk 
of the retirement benefits would be far below that amount. While $150,000 
may sound like a large retirement fund, it does not go very far in buying retire- 
ment benefits which extend over a period of years. However, I shall leave this 
part of the discussion for Dr. Dickinson. In passing, I would simply like to add 
that under present legislation relating to employee pension plans, there is no 
statutory ceiling on the amount of retirement benefits under employee pension 
plans, but some plans have self-imposed limits. 


Subsection (c) of proposed Section 121, lays down a special rule governing 
the amount of the permissible annual exclusion in the case of persons who 
before January 1, 1955, have reached their fifty-fifth birthday and who, there- 
fore, would not be able to accumulate a very substantial fund for retirement 
purposes under the general rule. Under this special rule the permissible annual 
exclusion would be increased by the lesser of 1%, or $750, for each year of age 
in excess of fifty-five, determined as of January 1, 1955, but not more than 
twenty. In operation this would mean that a person who is fifty-six years of 
age on January 1, 1955, could exclude 11% instead of 10%, and his top limit 
would be increased by $750. In the case of a person who had reached his sixty- 
fifth birthday on January 1, 1955, the permissible exclusion would be 20% 
instead of 10%, with the top limit increased by $7,500. The operation of the 
special rule which I have just described would still be subject to the lifetime 
limit of $150,000 on the aggregate annual exclusions. 


Subsection (d) of proposed Section 121 provides for a five year carry-over 
of unused exclusions. The purpose of this provision is to take care of the 
situation where a qualified individual would have a permissible deduction of, say, 
$500 in 1955, but for one reason or another would be unable to set anything 
aside for his retirement during that year. Under Subsection (d) he would be 
permitted to add to his permissible exclusion during any of the five following 
yeats the amount of the unused exclusion for 1955. Thus, if he had a $6,000 
income in 1956, he could exclude $1,100 instead of $600. In no case, how- 
ever, could the total exclusion for any year exceed $7,500. 


I should like to suggest the addition of an optional carry-over provision as 
follows: 

“(d) CARRY-OVER.—Any amount paid under Subsection (a) during any 
taxable year in excess of the amount excludable from gross income in such year 
under the foregoing limitations shall be excludable in the succeeding taxable 
years in order of time to the extent of the difference between the amount 
actually paid and excluded in each such succeeding year and the maximum 
amount excludable for such year under such foregoing limitation.” 


This suggestion is based on a similar carry-over provision in Section 404 of the 
Code relating to employers, and is intended to take care of payments in excess 
of the allowable exclusion, not unused exclusions. It is aimed at the situation 
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where a person might be “flush” in one year and wish to pay into the fund an 
amount in excess of what he could exclude, with the idea of taking the excess 
amount as an exclusion in a later year when he either might not be making 
any payment into the fund or was making a payment of less than the amount 
excludable for that year. It seems to me that both types of carry-over provisions 
have merit and should be included in the Bill. One does not meet the problem 
which the other is intended to cover. These carry-over provisions are particularly 
necessary in the case of persons with highly fluctuating incomes. 


Subsection (e) of proposed Section 121 is merely a cross-reference to the 
definition of “restricted retirement fund,” as found in proposed Section 405. 


Subsection (f) of proposed Section 121 defines a “restricted retirement an- 
nuity contract.” The conditions laid down therein are consistent with the 
restrictions set up in defining a “restricted retirement fund” in proposed Section 
405. The restricted retirement annuity contract must be in such form as may 
be approved by regulations, and under the terms of the contract income pay- 
ments may not commence earlier than age sixty-five, except in case of per- 
manent and total disability, and shall not be assignable except for the purpose 
of designating one or more beneficiaries to receive any benefits thereunder. 
The last sentence of proposed Subsection (f) defines the term “total” and 
“permanent” disability. 

In its present form the definition set forth in proposed Subsection (f) has 
been objected to by life insurance companies on the ground that it would pre- 
clude the use of life insurance endowment policies as a vehicle for building up 
a retirement fund. It is pointed out that under present Section 401, relating to 
employee pension plans, the use of life insurance policies is permissible as a 
funding medium, but only to the extent of the portion of the cost of the policy 
which is attributable to savings as distinguished from the cost of life insur- 
ance protection. The insurance companies, I believe, will propose that the Bill 
be amended to cover premiums paid on life insurance policies, exclusive of the 
portion of the premium paid for the cost of life insurance protection per se. 


We, of course, would have no objection to amending the Bill in this respect 
to the extent it can be done without destroying its underlying purpose. As we 
understand, most state laws require that life insurance policies have a cash sur- 
render value. We have provided under the Bill that the benefits cannot be ob- 
tained prior to age sixty-five, except in case of permanent and total disability, 
or death. If the Bill is broadened to cover life insurance premiums to the extent 
of the equity purchased, without in some way getting around the state law pro- 
vision requiring life insurance policies to have a cash surrender value, it will 
no longer be strictly a retirement bill, but will be more akin to the so-called 
Silverson plan, which would permit a limited deduction for amounts used to 


purchase a special type of Government bond which could be cashed at any time 
and the tax then paid on the proceeds. 


I may say that we have discussed this matter from time to time with insur- 
ance company representatives in an endeavor to see if some workable provision 
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could be found which would take care of the problem, but up to this time no 
specific plan has been worked out although I believe the life insurance com- 
panies have a tentative draft of proposed amendments to accomplish the desired 
purpose. The possibility has been suggested that the life insurance policy could 
be placed in the hands of a trustee under some sort of trust indenture which 
would preclude the realization of the benefits until age sixty-five. If some ar- 
rangement like this can be worked out there would seem to be no reasonable 
objection to covering life insurance premiums under the Bill to the extent of 
the equity purchased. 

Objection also has been made to the Bill in some quarters on the ground that 
it does not permit the withdrawal of retirement funds prior to age sixty-five 
except in case of death or permanent and total disability, whereas many hard- 
ship situations may arise where a participant might desperately need the funds 
he had set aside for his retirement. In fact, this restriction in the Bill will prob- 
ably cause many persons, particularly younger persons who are not old enough 
to be deeply concerned with their retirement problems, to hesitate to tie up 
their funds under the plan. The difficulty in finding a solution to this problem 
lies in how to determine the circumstances under which a person should be 
entitled to take down his funds because of hardship and in who is going to 
make the determination. 


The only practicable way to handle this situation, as I see it, would be to 
amend the Bill so as to permit a person to withdraw the funds at any time, but 
in such case to require him to pay tax thereon equal to the tax saving which 
resulted to him from the deduction of his annual contributions. To discourage 
the indiscriminate withdrawal of funds, provision might be made for an ad 
valorem penalty, which might be either in addition to or in lieu of interest on 
the tax deferred funds. In this way the Treasury would be protected in getting 
the full amount of the tax and the participant would not be in a position to use 
the Bill merely to shift his income from one year to another for tax-saving pur- 
poses. If this sort of provision were included in the Bill it might take care of 
the problem in respect of the use, as a funding method, of life insurance policies 
having endowment features. 


Proposed Subsection (g) defines “earned income” and related terms. Gen- 
erally speaking, earned income means income from wages, salaries, professional 
fees, and other amounts received as compensation for personal services. This 
Subsection is based on provisions found in prior Revenue Acts under which 
there was a special earned income deduction or credit. A similar definition is 
found in Section 911 (b) of the present Internal Revenue Code, relating to 
earned income from sources without the United States. 


It has been suggested in some quarters that the allowable exclusion should be 
keyed to “adjusted net income” instead of “earned income” because of the dif- 
ficulty of determining earned income in situations where the taxpayer is engaged 
in a trade or business in which both personal services and capital are material 
income-producing factors. I may say that the reason we have geared the ex- 
clusion to “earned income” is because that is the basis upon which contributions 
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are made under the present legislation covering employee pension plans, 
namely, the wage or salary of the employee which, of course, is earned income. 
If the exclusion were based on “adjusted net income” it would, of course, allow 
the exclusion to take into consideration investment income as well as income 
from personal services, which we feel is out of keeping with the purposes of the 
Bill. Of course, if the Committee should wish to allow an exclusion based 
upon investment as well as earned income we would not interpose any objection, 
but we do not feel we should make any such suggestion affirmatively. 


With respect to the problem of defining earned income where the individual 
is engaged in a trade or business in which both capital and personal services are 
material income-producing factors, the Bill leaves this to be worked out by 
regulations. In this connection I should add that under Section 911 of the 
Code, relating to earned income from sources without the United States, there 
is an arbitrary ceiling of 30% on the amount of the net profits of a trade or 
business which shall be considered as “earned income.” In drafting the present 
Bill we have omitted any statutory ceiling, feeling that the arbitrary limitation 
found in prior legislation would not work equitably. 


Subsection (h) of proposed Section 121 provides that the benefits of the 
Bill shall not be applicable to an individual unless he files with the Secretary 
of the Treasury or his delegate, in such manner and such form and within 
such time as may be prescribed by regulations, a consent to be taxed in the 
manner provided in the Bill on the portion of his gross income which is cur- 
rently excluded from taxation. It may be that Mr. Stam and the Treasury will 
feel that this provision is unnecessary and could be eliminated, but we have 
included it in the Bill just to make sure that the Government will at a later date 
be able to tax the income which is currently excluded from gross income. 


Section 3 of the Bill would add a new Subsection (n) to Section 72 of the 
Code, which would require annuities received under a restricted retirement an- 
nuity contract to be included in income as and when received. The provision 
also specifies that any such annuity contract shall be deemed to have a zero 
basis for tax purposes. This is consistent with the fact that the income used to 
purchase it, plus the earnings thereon, will not previously have been subjected 
to income tax. 


Section 4 of the Bill would add a new section (Section 405) to the Internal 
Revenue Code, relating to “restricted retirement funds.” Subsection (a) of 
proposed Section 405 exempts from tax a so-called restricted retirement fund. 
This is consistent with the exemption under Section 401 of the Code in the 
case of employee pension trusts. This exemption has the effect of postponing 
tax on any accretions to the fund until distributed to the beneficiary as retire- 
ment benefits. 


Subsection (b) of proposed Section 405 defines a restricted retirement fund 
to mean a trust forming part of a bona fide retirement plan for the exclusive 
benefit of its participating members, for the purpose of distributing to such 
members, or their beneficiaries, the corpus, profits and earnings of the trust 
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accumulated by the trust in accordance with the plan if under the plan and the 
trust instrument the following conditions are met: 

1, The interest of a participating member is non-assignable except as to his 
right (A) to designate one or more beneficiaries to receive any interest in the 
trust to which he may be entitled at his death, and (B) to designate his spouse, 
or any dependent or dependents, as a joint, survivor, or joint and survivor 
annuitant under any annuity contract through which his interest in the trust 
may be distributed; 

2. The trustee is a bank as defined in Section 581 of the Code and under the 
trust indenture it is authorized and directed (A) to invest and reinvest the 
assets of the trust in any investment permitted by the trust indenture, to the 
extent allowed by local law, or (B) to apply the amount paid into the fund by 
each participating member to the purchase of one or more restricted retirement 
annuity contracts on the life of such member, to which the trustee shall hold 
legal title and exercise all options until the maturity thereof; and 

3. Except in case of his total and permanent disability, as defined in pro- 
posed Section 121 (f), the distribution of the interest of any participating 
member may not be made to him during his lifetime at a date earlier than age 
sixty-five, and then only under one or more of the following optional methods 
of distribution to be elected by him: (A) in a lump sum; (B) in annual, 
quarterly or monthly installments of a designated amount, or (C) by the pur- 
chase by the trustee of a restricted retirement annuity contract, with or without 
a guaranteed minimum return and with or without provision for a joint, 
survivor, or joint and survivor annuitant. 


The investment provisions of the present Bill are, I believe, unnecessarily 
restrictive. I should like to see the Bill amended not only to include life insur- 
ance endowment policies as a funding medium, but also special Government 
bonds, custodial accounts as provided for in the Ray Bill, and regulated invest- 
ment companies to name a few possibilities. 


Subsection (c) of proposed Section 405 deals with the tax treatment of dis- 
tributions from a restricted retirement fund and in general requires that the 
recipient include such distributions in his gross income as and when received. 
As in the case of lump sum distributions under Section 403 employee pension 
plans, provision has been made for capital gains treatment of the distribution 
where it is paid in a lump sum, but we have added a qualification that to 
receive such treatment it must have been accumulated over a period of more 
than five years. Without a ceiling rate on lump sum distributions the greater 
part of a person’s retirement savings might be consumed in taxes. Another 
method of dealing with the problem as set forth in the Ray Bill, which in 
essence puts a tax ceiling on lump-sum payments equal to five times the tax 
or one-fifth of the amount. This keeps the payment under lower tax brackets 
and would be equally acceptable. 


Section 5 of the Bill is inserted to make sure that distributions to a surviving 
beneficiary of a restricted retirement fund, or of a restricted retirement annuity 
contract, will be taxable to the recipient and not to the decedent. Also, it is 
intended to make clear that the beneficiary will receive credit against the income 
tax payable on the distributions for any estate tax imposed on the decedent's 
interest in the retirement fund, subject to the provisions of Section 691 of the 
Code. 
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AUTHOR’s NOTE 


Prior to the adjournment of the last session of Congress the House Ways and Means 
Committee, by a vote of 16 to 8, acted favorably upon a motion by Congressman Keogh 
to include a modified form of the bill in the so-called “bobtail” tax bill upon which the 
Committee was then working and which should receive further consideration at the com- 
ing session. Perhaps the major change was confining the application of the bill to 
self-employed persons, which has the effect of drastically reducing the revenue loss to 
the Treasury Department. Other amendments adopted by the Committee involve the 
limitation of the dollar amount of the annual exclusion to $5,000 instead of $7,500, and 
the limitation of the lifetime exclusion to $100,000 instead of $150,000. The invest- 
ment provisions of the bill were broadened to include the use of life insurance (to the 
extent of the savings portion as distinguished from the cost of term insurance) and 
custodian accounts with a bank. 


Should the so-called “bobtail” bill become stalemated in the Committee it is Congress- 
man Keogh’s purpose to try to have the modified Keogh-Jenkins Bill reported to the 
House as a separate measure. 


LAWYERS FUTURE IN TITLE WORK* 


By MARVIN W. WALLACE, Kingman, Kansas 
Member of American and Kansas Title Associations 


The Lawyer's future in title work can be interesting and remunerative more 
or less to the extent that those of us in the title business may wish or desire to 
make it. 

If we wish to play the part of the ostrich and place our heads in the sand each 
time that we hear of title insurance policies or title guarantee policies, then our 
future is very limited and our services in the title field will be most limited and 
confined to a most small and select group. If, on the other hand, we wish to 
explore the possibilities and pursue a proper place in the title field—then the 
members of the Bar Association should join with the members of the Kansas 
Title Association in doing so. 


The relation of the Kansas Title Association and the Kansas Bar Association 
has always been most harmonious and the two groups have always worked to- 
gether for the common objectives for the common good. 


One of the many purposes for which our Associations were formed was to 
unite those of us in the business or profession for the objective of promoting 
acquaintances, establishing mutual advantages and insuring the protection and 
general welfare of its members. Since the organization of our associations much 
has been done to protect the public against unethical, improper and fraudulent 
practices and irresponsibilities. It has stressed and extended its efforts in the 
advancement of our common interests. It has watched over and labored itself 
in all matters for the improvement of our business or profession. 


*This was a iven in substance at the Southwest Kansas Bar Association meeting in Dede City, Kansas, 
December 10, Bs8 FE was presented for publication by Mr. Arthur C. Hodgson of the Lyons, Kansas , Bar. 
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It has been due to our associations that our business or professions have been 
and are constantly being elevated in the minds of the public. This is con- 
stantly true, notwithstanding the weak, the weary, the selfish or for whatever 
reason they may have, who fail to take their membership seriously enough to 
improve themselves or their services or to keep faith and maintain the pace 
that the public has a right to expect of us in our professions in a constantly 
changing and improved world of business and professional practices and rela- 
tionships. 

Those of us who are truly in the title business or profession no longer com- 
plain or fear our competitor across the street, if we do, then we may as well 
quit, because we will meet a dismal failure, much the same as the carriage and 
‘wagon maker did for not recognizing its true competitor in the advent of the 
automobile. 


American business taken generally has long been active to invent and keen 
to expose and nurture new ideas and to place them into everyday use and prac- 
tice, to improve the standard of life and the ease of living and quite naturally 
our Associations and their individual members should consider themselves and 
our professions as a part of this advancing and successful approach as our objec- 
tive in title service. Modern trade and profession associations are based pri- 
marily on the exchange of useful information. 


The customs and practices adopted in Kansas in title evidencing, from its in- 
ception down to the time of World War II, did not have many material changes. 
The practices and customs of those in the title service and those dependent upon 
our services remained quite constant with the exception of an occasional new 
statute or change of statute causing some small change in our practices or pro- 


cedure. 


Although title guarantys and title insurance was conceived about 1870 to 
1880 in the eastern states, yet it has remained somewhat in disuse in our part of 
the country and in some other parts. The reasons for its slow growth here and at 
ome other places has been varied and many, depending upon many things both 
locally and nationally. Some areas have been most successful in its replacement 
as title evidence while other areas have done poorly. 


All of our west coast states have made a complete transition from the abstract 
and attorney opinion attached thereto to title insurance policies with the greatest 
.of ease and acceptance by the public in recent years, and in so doing, rendered 
a far better service to the public, developed a much greater respect for them- 
selves and received much greater return for their services rendered than under 
the older and out-moded and so called abstract and attorney system as we know 
it. 


Some of the national title insurance companies, in very recent years, in the 
middle west states as elsewhere have been able to make great strides and growth 
-since World War II largely because title insurance offers far greater security 
and safety and convenience to the money lender. Money, like any other com- 
-modity, seeks marketability and this is reflected in the mortgage investments 
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and their tremendeous increases which have been made possible only by title 
insurance. 

It is most appalling to think and marvel at the ease whereby one major life 
insurance company was able and did sell more than one-third of a billion dollars 
invested in FHA and VA mortgages recently, which sale would have been an 
actual impossibility under the abstract and attorney system of title evidence. 
Perhaps some of you will remember when the old Illinois Life Insurance Com- 
pany went into the hands of the receivership and the sale of their real estate 
mortgages was made to the Central Life Assurance Company in Iowa along 
with their other assets, but most particularly the difficulty, the expense and the 
long period of time that elapsed in the process of transferring only a small 
number of mortgages as compared to the title policy transfer just mentioned. 


There is just as much difference between the services of the horse and buggy 
and the automobile as there is between the abstract and attorney system and 
title insurance policy. 

Did it ever occur to you that it would be just as reasonable to require a newly 
compiled abstract of the title every time that a property was sold or mortgaged 
as it is that it should be completely re-examined from beginning to end each 
time that the property is sold, mortgaged, leased, etc. Think it over. Keep in 
mind too that there is a limit to all things, not only the cost of examination to 
your client but also how much wear and tear can you stand in the process in 
wading through so much irrelevant matter in order to protect your reputation 
as a title examiner from the next title examiner that is going to rightfully deter- 
mine the interest in this particular piece of real estate. 

Keep in mind at all times that the history of recent years will prove: 

First—That every time an inferior commodity becomes very high in price 
that increasing substitution develops a superior product. 

Second—That the makers of the man-made substitute were rarely the people 
who made the original product because they were over-complacent in mind and 
too divine in spirit. 

Just call to mind for the moment, the complacency and divine right of the 
dairy farmer for his subsidized price demanded for his butter while the oleo- 
margarine manufacturer is taking over his entire market. Another good example 
of a superior product is the so-called synthetic rubber—far better than the 
original product. 

You will also recall from your history that it was only Studebaker and pos- 
sibly another that shifted from the carriage business to the manufacture of the 
automobile. The remainder of the carriage makers were so complacent and 
divine in spirit that they arrived at the point where they closed shop or were 
otherwise forgotten. 

We are quite naturally indebted in a great measure in our sudden expansion 


in title insurance to the FHA and the VA insured mortgages for the tremendeous 
demand for title insurance. It is the combination of the FHA and VA programs 
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coupled with title insurance as the proper title evidence which has aided greatly 
and is probably entirely responsible in developing the tremendous housing boom 
after the war which made possible the great liquidity of real estate mortgages 
in the money market. 


In Kansas, we must meet this new development with our eyes open to its 
weaknesses and its strength and to know where our interests lie and to see that 
the proper channels for our best interests are used in serving the public with title 
evidence and to create a greater satisfaction for ourselves in developing the 
greater service that is possible for us in the way of title evidence for the benefit 
of the public. 


We should bring the best minds from the membership of our professions in 
closer association whereby we can be more helpful and useful in the proper 
development of title evidencing both for the Abstracter and the Examining 
Attorney and for the two together to develop the means whereby the additional 
services that are needed by the public can be supplied to them. There is no 
doubt in my mind that both the abstracter and the examining attorney are 
going to have to change their ways of doing things in title service in the future, 
and that each will have to give and take in order that the proper objective can 
be reached and still maintain our rightful place in the title picture. 


Title insurance when used properly is a tremendous service to the public and 
when it is understood by the public it is a thing to be desired and depended upon 
in title security and convenience. It supports and guarantees the record title as 
shown by the abstract and as interpreted by the examining attorney and then 
goes a great deal further and beyond this meager service by protecting the real 
estate owner or mortgagee, or lessee, in all of the off-the-record risks which 
have heretofore had to be assumed by the title holder and which in the larger 
and more populated areas is a tremendous risk, far more than the record title, 
such as: 

1. Unpaid accounts for labor or material which are the basis for liens, 
2. Rights or claims of persons in possession and claims arising out of adverse 
possession, 
Prescriptive rights of easements, 
Forgeries, frauds and false impersonations, 
Rights growing out of homestead, marital relations, minority incompetency, 
delivery after death, undisclosed or untrue family history, 
6. Any state of facts which would be disclosed by an accurate survey, 
7. Chattel mortgages, conditional bills of sale, title retaining contracts to fix- 
tures on any part of the premises, and 
8. Of course, many more. 


“Py 


Title insurance when used in this manner is to our advantage because it is 
something that is badly needed and it is something that neither the lawyer nor 
the abstracter has to offer and quite naturally the title holder is entitled to this 
service and he should be advised by his abstracter or examining attorney as to 
how to procure the same and then make it available to him through our service 
in order to extend the best in title service. 
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In order to understand just what is expected of us in the way of title service, 
let me read to you a 1955 request from a small life insurance company, located 
in North Carolina, which was interested in buying mortgages on Kansas real 
estate. The company is not large, in fact, they list the name of manager and 
the associate manager’s names of the mortgage loan department upon their 
stationery as well as the escrow officer and their attorney. The letter is written 
by the attorney for the company, which reads, as follows: 

“Our company has recently created its own Legal Department and we are in 
the process of completely reorganizing our mortgage loan closing procedures. 
Involved in this reorganization will be a considerable increase in the use of title 
insurance in future cases wherever possible. Under the circumstances we would 
greatly appreciate it if you would send us a copy of your Financial Statement 
and advise through which Title Insurance Company you insure. If you are a 
local agent for more than one company we would like to have names of both and 
we would further appreciate it if you would advise us if you also represent other 
Life Insurance Companies and lending institutions in your area as a closing 
agency. 

“Will you also advise if your company affords a complete Escrow Service, 
using your own inside attorneys, or if you use outside attorneys for drafting 
papers and assisting in the closing of the loan? We are interested in knowing 
whether your company, whatever procedure you follow, can completely handle 
a loan transaction from the time you receive our commitment letter until the 
time the loan is completely closed and papers returned to us. Actually, we 
ordinarily find the service of a Title Company more satisfactory if the entire 
Escrow job can be handled in the company’s own offices.” 


This letter expresses a sincere desire to do business in Kansas and further 
expresses the terms upon which it will do business. You will oberve from the 
letter that it is title insurance that has prompted them to desire Kansas mort- 
gages for their investment portfolio. You will further observe from their letter 
the capacities that they desire for an abstracter to possess in Kansas to handle 
their business: 

First—Financial responsibilities; 

Second—Proper title insurance relationship, including the bonding procedure 
of issuing agents; 

Third—Reputation and experience in loan closing; and 

Fourth—Rendition of complete Escrow service. 


There is another type of title insurance that can and is being used to our 
tremendous disadvantage and that is the type that is sold on a casualty basis. 
When I speak of title insurance on a casualty basis I mean without any abstract 
or title search nor without any attorney or interpretation of the title. 


I might mention in this respect that there were two title insurance companies 
that bid upon the government required title guarantys upon the real estate that 
the Federal Government is procuring in a Reservoir area in Kansas. One bid 
was made by the only title insurance company operating under the laws of 
Kansas and whose rates are based upon an abstract or record search and 
attorney’s examination; and the other bidder, being an out of state company 
who depends not upon the record title nor an examination and interpretation of 
an examining attorney but rather their policies are written entirely upon a 




















LAWYERS FUTURE IN TITLE WORK 253 
casualty basis of so many losses in a certain number of titles. Very much like a 
fire insurance company or other casualty companies of betting on the future 
experiences on the basis of past experiences and a rate commensurate with this 
type of loss. The contract has not been awarded yet, to my knowledge; however 
it is safe for you to presume that no abstracter nor examining attorney in Kan- 
sas would have the opportunity to extend any services if the contract was 
awarded to the out of state company operating upon a casualty basis. 


Most of the mistakes that we as abstracters or attorneys are guilty of are due 
to lack of judgment or possibly due to a lack of information. For instance, there 
has been introduced into our state legislature each session for the past several 
years, a so-called validating statute attempting to cut out all subordinate inter- 
ests in real estate over twenty-five years of age. This proposal was copied after 
similar statutes adopted in Michigan and Iowa under the pretense that it would 
help the lawyers and avoid the fly-specker and sort of be the answer to the 
maiden’s prayer in so far as the lawyer was concerned in title examination. In 
reality however, all such a statute has proved itself useful for is two things: 
First, to take lawfully certain interests in real estate that has been bought and 
paid for and return it to the seller. Secondly, it makes title insurance on a 
casualty basis so much easier and without so much risk. 


One of the most emotional and rash bits of foolishness passed by any state 
legislature and which was almost solidly supported by the State Bar Association 
was in one of our mid-western states, when it passed a statute which in effect 
outlaws the sale of title insurance or title guaranty policies. There is a large 
amount in dollar volume as well as by number of title insurance policies writ- 
ten upon real estate in this state but it is written based upon abstracts of the 
title mailed into Kansas City, St. Louis, Chicago or elsewhere for examination 
and policy writing. The Bar of this state have done themselves up in grand 
fashion and they still think that they have been very clever in this activity. 
When they do wake up and attempt to get into the title insurance picture 
through a proper search and examination channel, no doubt, the title insurance 
companies, however small in number, who operate on a casualty basis will give 
the abstracters and lawyers quite a field day. 


Then there is one of the southern companies of rather shady reputation who 
operates somewhat peculiarly, perhaps on about a 50/50 casualty basis, who is 
attempting to organize the lawyers in the states where there are no abstracters, 
such as was accomplished by the Bar Title Insurance Company, a cor- 
poration, setting up about six members of the bar as state agents with given 
territories to supervise. I am advised that, out of 265 lawyer applicants to be- 
come issuing agents for this newly formed title insurance company in one of 
the larger cities in the state, there was only one refusal. That was to a lawyer, 
who operates the only abstract plant having numerical indexes of the instru- 
ments and proceedings in the record offices of the county in which the city is 
the county seat. Of course, you understand that, in this state, they do not have 
what we know as abstracters, but rather what is termed, I believe, as a lawyer, 
searcher or something similar. On the basis of most responsible title attorneys 
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in this state, it would appear that their procedure would indicate that this 
southern company was trying to get a foot in the door, so to speak, in this state’s 
business and that it didn’t matter to them just how they did it—just so they 
were able to do it. 


Up to the moment the only sin either the Kansas lawyer or Kansas abstracter 
has been guilty of is the sin of omission and not of commission. In fact, I 
think that the Kansas abstracter is procuring about 90 per cent of his potential 
business out of the abstract and attorney system of title evidence, while it is 
my belief that the lawyers are procuring less than 50 per cent of their potential 
business in their area or county. 


Let me suggest that practically all life insurance companies are loaning money 
on Kansas farms and are still using abstracts of title because the off-the-records 
risks are not too great for the moment. Do any of you examine any abstracts 
for the millions of dollars that are loaned on farm real estate in your area? I 
don’t think so, because the abstracters are instructed to forward the abstract to 
their counsel in Kansas City, St. Joseph, Oklahoma City, and elsewhere out of 
the county wherein the real estate is located. I think the reason for your in- 
ability to procure this business is the lack of any standard of marketability 
among the members of the Bar. Human nature being as it is, I believe that the 
only way a standard of marketability will ever be obtained or established will 
be through the use of title insurance. 


At this point I would like to inject the need of a title insurance code into our 
Kansas statutes. We need a title insurance code for the protection of the public 
by requiring supervision of activities and functions of the title insurance com- 
panies and even to the extent of prohibiting title insurance being written upon 
a casualty basis without proper search and examination. A proper title insur- 
ance code should also contain the provision for the countersigning of title 
policies by registered and licensed abstracters in the county where the real 
estate is located and in so doing, it would for all practical purposes guarantee 
the examination of the title to be made by a local attorney. This provision is 
also needed as a safeguard against the national title insurance companies in 
what seems to be their customary practice of attempting to dominate the local 
title picture, and for the same reason the proposed code should prevent or outlaw 
any registered and licensed abstracter from entering into any contracts with any 
national title insurance companies to represent them exclusively in the county. 
Such contracts tend to become top-heavy and extend to the national title insur- 
ance company far too much control upon the local picture and of course far too 
monopolistic. We had a go-around a couple of years ago with a foreign title 
insurance company because of these exclusive contracts in the state. This 
foreign title insurance company was unable to procure an abstracter issuing 
agent in Wichita, Kansas City and in the other larger towns where considerable 
title insurance was being written, so in retaliation they proceeded to set up 
agency issuing agents at the source of their business; that is, with the mortgage 
lending agencies operating in their area of business activity. This quite naturally 
stirred up a hornet’s nest both in the state and also in the national picture. The 
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Kansas Title Association called upon the legislature for assistance in this matter 
and as a result House Bill No. 320 [now G. S. 1955 Supp., 67-811] of the 
1953 session was enacted which prevented this foreign title insurance company 
or any other title insurance company from paying a commission to a mortgage 
broker or, for all practical purposes, to any one unless he be a registered and 
qualified abstracter as an issuing agent. This practice stirred up considerable 
activity by the American Title Association in attempting to curb this activity in 
other parts of the country, in fact, we were able to secure the cooperation of 
many of the larger life insurance companies and many others from accepting 
the policies of this company because such procedure was definitely unsound 
underwriting and in addition to this, those of us who were on the Board of 
Governors of the American Title Association spent a good many hours laboring 
with a new code of ethics for the American Title Association prescribing this 
type of practice and its faults, setting up a grievance committee and prescribing 
penalties, etc. At the moment this foreign company has desisted in this practice 
and is now attempting to operate in Kansas and elsewhere in the conventional 
manner and is back in the good graces of the industry. 


Without a proper title insurance code and, under our present laws, title 
policies can be written in other counties than that in which the real estate is 
located and this is practiced to some extent in Kansas now and in fact it is very 
disturbing to the abstracters and naturally unless it is localized, the examination 
of the titles will also be far and wide. At present in Kansas, the same as it is 
in some other states, title policies can be written in other states on Kansas real 
estate. 


Then too, the most responsible abstracters of Kansas, in order to promote and 
develop the best title service, find from their experience in this field that the 
legislature should be offered a proposal that would require all abstracters, in the 
event that they do not have them now, to immediately start to build and main- 
tain a numerical set of indices of all instruments and proceedings affecting real 
estate in all the record offices in the county, thereby enabling far better record 
searches with much greater dispatch. At present far too many of the abstracters 
are attempting to perform this fuction by fumbling and stumbling around the 
pretended indices in various offices of the Court House, which are maintained 
by officers that are elected for many things other than for the qualifications for 
their respective offices. A provision of this sort is the least that our legislature 
should do since there are only a few abstracters who place their fees upon 2 
valuation basis or set up any reserves for losses for the liabilities that exist under 
the statutes. Far too many abstracters attempt to avoid rather than to assume 
their responsibilities that the statutes provide and consequently never grow to 
their proper stature. 


In one of our recent examinations for registration and license as an abstracter 
by our Board of Examiners, this question was extended to the applicants: “Sup- 
pose you had extended an abstract of title in the mortgage of real estate and the 
mortgagee claimed injury because their mortgage turned out to be a second 
mortgage upon the real estate in question because the Register of Deeds hadi 














256 The JOURNAL 


failed to index an $8,000.00 mortgage and you had failed to include this 
mortgage in the abstract. The injured mortgagee demanded that you satisfy the 
prior mortgage. How would you handle the injured mortgagee?” The answer 
of one applicant is as follows, “Diplomatically deny liability and tactfully refer 
the injured party to the Register of Deeds.” 


This question was also propounded, “Suppose that you had extended an 
abstract of title in a sale of real estate and the purchaser claimed injury because 
of an execution upon the real estate by a judgment creditor, whose judgment of 
$10,000.00 was not properly indexed in the District Court at the time that you 
extended the abstract and consequently you missed the same and failed to show 
it upon the abstract. How would you handle the injured party?” The answer 
of one applicant was as follows, “Deny the liability and claim the fault was the 
Clerk of the District Court.” These answers were made by a lawyer of years of 
practice in the Kansas Courts and represents both an attitude and practice that 
is contrary to law, but nevertheless there are too many abstracters in Kansas in 
practice with this same attitude. 


These two proposed legislative acts are mentioned in order that I might pre- 
sent a true picture of the situation in Kansas and what can be done to develop 
for the tbstracter and the lawyer an important part in title evidencing in the 
years to come. 


In closing I would like further to suggest that responsible title insurance 
companies do not issue policies without an opinion of an attorney and preferably 
a local attorney who is acquainted with the local title problems. 


Also, responsible title insurance companies desire to have local counsel to 
represent them in cases of loss or claim because they can be handled more 


advantageously by a local attorney. 


Also proceedings to cure defective titles are frequent under the title insur- 
ance system, since the companies, generally do not insure titles wherein the 
marketability is questionable. They require quiet title, descent or such other 
proceedings as their local counsel deems necessary to make the title marketable. 
The sellers are referred to their own attorneys to secure or obtain such curative 


matter as may be necessary. 


When an attorney assists in closing a transaction or gives advice to a pur- 
chasing client, he is relieved of the responsibility of examination of title and the 
liability of future defense of the title as that responsibility is shifted to the title 
insurance company. 


Also, a buyer needs the advice of his attorney when using title insurance. 
Since it is the custom and practice for the seller to furnish title evidence, the 
application for title insurance is made by the seller and the company has no 
knowledge of what exceptions the buyer is willing to accept other than what 
the seller informs him of, and the preliminary binder and policy may contain 
exceptions which are objectionable to the buyer, about which he naturally 
requires the counsel of his attorney. In a great many localities, the attorney fee 








“Ss =F 3 GR 


WELCOME TO NEw LAWYERS 257 


for the examination of the title policy, while it may not be large, has been 
found to be more profitable than the examination of the abstract. 


WELCOME TO NEW LAWYERS 


Since August, 1955, fifty-seven successful candidates for admission to the 
bar took their oath before the Supreme Court at Topeka. The Executive Council 
of this Association believes there is need for liaison between the new attorneys 
who are still seeking associations or other opportunities and those established 
lawyers who desire to offer same, or have knowledge thereof. For this purpose, 
lawyers are urged to make use of the Association’s office by forwarding per- 
tinent information to John W. Shuart, Executive Secretary, 505 Columbian 
Building, Topeka, Kansas. The names and addresses of the applicants who were 
admitted by the Kansas Supreme Court in February, 1956, were listed as follows: 





Name Address School 
Charles Paul Schleicher Lawrence K. U. 
Wesley Mack Smith 1960 N. Thompson, Kansas City Washburn 
Robert James Hettinger Hutchinson K. U. 
Duane Edward West 106 W. Pine, Garden City Washburn 
Jean Crain Evans 2400 West 24, Topeka Washburn 
Richard Delmar Shiney McCracken Washburn 
Robert Ingram Donnellan 1401 Lawrence, Emporia Michigan U. 
Brock Richard McPherson 928 South 9, Salina U. of K. C. 
William Brooks Swearer Hutchinson K. U. 
James Richard Cope 4420 W. 70th Terrace, Prairie Village  U. of K. C. 
Calvin Kenneth Hamilton 3059 Parkwood, Kansas City U. of K. C. 
William Young Chalfant Willowbrook, Hutchinson Michigan U. 
Paul Francis Casey 1521 Lincoln, Topeka Washburn 
Frederick Newton Six 1732 Mississippi, Lawrence K. U. 

John Bryon Wooley 4369 Wilma, Wichita Washburn 
Gaylon Keith Kintner Frankfort Washburn 
Walter Jeff Kennedy, Jr. 918 West 4, Lawrence K. U. 
Bob Howe Newton Turon Washburn 
Donald Benjamin Slechta 1175 Clay, Topeka Washburn 
Lyle Phillip Baker 112 S. Garfield, Chanute Washburn 
Ward Pendleton Ferguson 1010 E. Euclid, McPherson K. U. 
Donald Lew Buster 816 Sunset, Manhattan Washburn 
Eugene E. Keller Route 1, Harper K. U. 
Thomas Robert Martindale 7037 Barkley, Overland Park U. of K. C. 
Frederick Gazley Apt, Jr. Box 328, Iola K. U. 
Frank Charles Norton 1040 E. Iron, Salina Washburn 
William Daniel Bunten Goodland Washburn 
James William Paddock 128 W. 13, Lawrence K. U. 
Robert Alexander Garrity 54th and Brookside, Kansas City, Mo. K. U. 
Louis E. Tickel Salina K. U. 
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Thomas Clayton Boone Box 51, Hays Washburn 
Donald Chalmers Tinker, Jr. 2635 Wedgewood, Wichita K. U. 
Eugene Clyde Rilin 942 Mississippi, Lawrence KU 
William James Di 1124 Neosho, Emporia K. U. 
Ted Rollin Morgan Hugoton Washburn 
Robert Lee Chestnut 735 Monroe, Fredonia Washburn 
Herbert Kenneth Dodd 1521 S. Ridgewood, Wichita Washburn 
John Cantrell Eisele 3805 Booth, Kansas City K. U. 
Thomas W. Stockwell Pleasanton U. of K. C 
Arthur Sardius Brewster 4621 Hamilton Drive, Oklahoma City K. U. 
John William Briner 1756 Woodrow, Wichita Washburn 
Carl Eldon Stallard 6434 Wornall Terrace, Kansas City, Mo. K. U. 
John Joseph Blake 253 North 15, Kansas City K. U. 
Jimmie Eural Grey 1205 Maple, Liberal K. U. 
Richard Morton Pickler 1144 S. Hickory, Ottawa K. U. 
Carl Thomas Fisher 901 E. Washington, Kirksville, Mo. K. U. 
William Edward O’Brien 7604 Briar Drive, Prairie Village U. of K. C. 
Clifford R. Holland, Jr. Russell K. U. 
Donn James Everett Emporia K. U. 
Leander Perry Hamilton III Lawrence K. U. 
Earl Morton Clarkson, Jr. 2121 N. Broadway, Wichita Washburn 
Wade Alexander Myers Emporia Washburn 
Reford James Wedel 4505 S. Four Mile Run Drive, 

Arlington, Va. K. U. 
Wilbur Allen Shumaker Alma K. U. 
Charles Henry Apt II Box 328, Iola KU. 
Leonard Francis Banowetz 250 N. St. Francis, Wichita U. of K. C 
Richard C. Allen 1654 W. 28 Terrace, Topeka 


NEW MEMBERS OF THE ASSOCIATION 


The following 29 new lawyers admitted to the Kansas Bar in February, 1956, 
are now members of the Bar Association of the State of Kansas: 


Duane Edward West 
Jean Crain Evans 
Richard Delmar Shiney 
Robert Ingram Donnellan 
William Young Chalfant 
Paul Francis Casey 
Frederick Newton Six 
Walter Jeff Kennedy, Jr. 
Bob Howe Newton 
Donald Benjamin Slechta 
Lyle Phillip Baker 

Ward Pendleton Ferguson 
Donald Lew Buster 
Eugene E. Keller 
Frederick Gazley Apt, Jr. 





Frank Charles Norton 
William Daniel Bunten 
James William Paddock 
Thomas Clayton Boone 
William James Dick 
Robert Lee Chestnut 
Herbert Kenneth Dodd 
Arthur Sardius Brewster 
John William Briner 
Jimmie Eural Grey 
Richard Morton Pickler 
Clifford R. Holland, Jr. 
Wade Alexander Myers 
Richard C. Allen 
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NEW DISCIPLINARY RULES PROPOSED BY A.B.A. 
COMMITTEE* 


A special committee of the American Bar Association made public on Jan- 
uary 25, 1956, a proposed new model code of disciplinary proceedings for the 
legal profession. 

Its object, said the committee, is to achieve “uniform and effective enforce- 
ment” of the profession’s canons of ethics. It is intended to serve as a guide in 
setting up adequate rules of disciplinary procedure where none exist and for 
improvement of existing rules in the various states. 


More than three years of study and consideration of disciplinary problems 
went into the drafing of the model code by the special committee under the 
chairmanship of Judge Orie L. Phillips of Denver, for many years senior judge 
of the U. S. Court of Appeals for the 10th Circuit. 


It will be considered for adoption by the House of Delegates of the American 
Bar Association, meeting in Chicago (Edgewater Beach Hotel) February 20 
and 21, 1956. The 230-member House of Delegates includes representatives of 
state and major local bar associations, and other legal organizations. Members 
of the House of Delegates represent over 200,000 lawyers, judges and law 
teachers. 

If the code is approved by the House of Delegates, it will then be transmitted 
to the state supreme court, or the court of last resort, in each of the states. The 
courts will then decide whether to adopt the code as rules of court in their states. 


In the legal profession, final disciplinary authority rests in each state court of 
last resort, since it is this court which admits lawyers to practice. When it 
authorized the model code study in 1952, the House of Delegates declared there 
was need for “more uniform and effective” procedures among the states. This 
is the first major effort, on a national scale, to standardize the disciplinary 


machinery of the profession. 


In a “Statement of Principles” accompanying the code, the special committee 
declared that “The purpose of discipline of lawyers is the protection of the 
public, the profession and the administration of justice, and not the punishment 
of the person disciplined.” 

The statement added that the highest court in each state has the “inherent 
power and duty” not only to prescribe qualifications for bar admission, but to 
“revoke the license of every lawyer whose unfitness to practice law has been 
duly established; such court may not properly delegate the final exercise of such 
power or duty, or recognize the existence of either elsewhere than in itself.” 


The proposed code spells out suggested procedures for appointment of non- 
salaried “commissioners” to assist the supreme court in disciplinary matters. 
They would be appointed from among lawyers recommended by state or local 
bar associations represented in the House of Delegates. The code also provides 


“Source: American Bar Association Committee on Public Relations, Chicago, Illinois. 








260 The JOURNAL 


for the appointment by the Commissioners of one or more “committees of 
inquiry” in each state to make preliminary investigations of charges of mis- 
conduct. 

It sets forth four proposed forms of discipline: (1) permanent disbarment; 
(2) indefinite suspension from practice; (3) public censure, or (4) private 
censure. 

The proposed code does not undertake to set out all causes for which disci- 
pline may be imposed, but does enumerate certain categories of misconduct as 
constituting grounds for discipline. It states in part: 

“The commission by a lawyer of any act contrary to honesty, justice or good 
morals, whether the act is committed in the course of his relations as an attorney 
or otherwise, and whether or not the act is a felony or a misdemeanor, consti- 
tutes a cause for discipline. If the act constitutes a felony or misdemeanor, con- 
viction thereof in a criminal proceeding is not a condition precedent to 
discipline.” 

Another cause of discipline would be “knowingly or wilfully advocating, 
abetting, advising or teaching” the violent overthrow of the government of the 
United States or any state. The proposed code specifies that the violation of any 
of the provisions of the Smith internal security act (18 U. S. Code, Section 
2385) be included in this category. 

While it provides for committees of inquiry to conduct preliminary investi- 
gations and assemble evidence, the code proposed specifies that existing state 
or local bar grievance committees may also bring disciplinary charges. The 
code would require that written charges shall be “sufficiently clear and specific 
reasonably to inform the respondent (defendant) of the misconduct charged.” 
Preliminary hearings before the committee on inquiry would be private, unless 
the accused lawyer requested that they be public. The record of the early hear- 
ings would, however, be made public when a report recommending disciplinary 
action was filed with the court by the commissioners. 

In addition to Judge Phillips, members of the special committee drafting 
the code were U. S. Judge Shackelford Miller, Jr., Louisville, Ky.; Charles 
Leviton, Chicago; Judge Philbrick McCoy of the Los Angeles Superior Court 
and Benjamin C. Boer of Cleveland, former president of the Ohio State Bar 
Association. 

Judge McCoy and Mr. Boer filed separate statements dissenting in part from 
the recommendations in the model code. Judge McCoy objected to a provision 
under which private individuals would be permitted to employ counsel and 
prosecute charges against an attorney before the Commissioners. He foresaw 
that this would lead to “spite cases.” 

Mr. Boer dissented from several recommendations. He urged appointment 
of Commissioners on a statewide basis rather than by geographical districts 
within states, and opposed the proposed “Committee on Inquiry” plan as dis- 
couraging disciplinary initiative by state and local bars. He also opposed a 
provision under which the court could set a minimum period of suspension for 
a lawyer so disciplined, contending this would be construed as an “invitation to 
apply for reinstatement” at the end of the minimum period. 
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Tentative 
ANNUAL MEETING PROGRAMS 
-Of the Bar Association of the State of Kansas 
and its Affiliated and Associated Organizations 
Town House Hotel, Kansas City, Kansas 
May 9, 10, 11, 12, 1956 


The first General Assembly of the 74th Annual Meeting of the Bar Association of 
Kansas will convene at 9:00 a.m. on Thursday, May 10, 1956, according to present plans. 
However, registration of members for the meeting is tentatively scheduled to begin 23 
hours earlier in the lobby of the Town House at 10:00 a.m. Wednesday, May 9. 


A Golf Tournament at the Victory Hills Course is scheduled for Wednesday, May 9, 
starting at 2:00 p.m. Entrance may be made by writing to Mr. Hugh Brownfield, New 
Brotherhood Building, Kansas City, Kansas. It is planned to award prizes in different 
flights. A green fee of $1.50 will be charged. A brief description of Victory Hills Golf 
Course appears on the first page of the February, 1952, Bar Journal. 

Plans are being made for a Bar Show Friday night, and for the entertainment of the 
visiting ladies during the first three days, commencing with pre-convention lunch at 
1:00 p.m., May 9. 

A final program form will be printed separately for the convenience of the members 
attending. The following is a Tentative Outline of the Programs for the four days: 
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TENTATIVE PROGRAM OF 74TH ANNUAL MEETING 
Kansas City, Kansas 


WEDNESDAY, MAY 9, 1956 


10:00 a.m.—Registration—Lobby, Town House 
10:00 a.m.—City Attorneys—Meeting—Parlor C 
11:00 a.m.—District Judges — Meeting — State 


Suite 
12 Noon—Executive Council—Lunch and Meet- 
ing—Parlor A 
12 Noon—City Attorneys—Lunch—Parlor C 
12 ve p.m.—District Judges — Lunch — State 
ite 
1:00 p.m.—Ladies—Pre-Convention Lunch 
2:00 p.m.—Men's Golf Tournament—Victory 
Hilis Golf Course 
2:00 p.m.—SOABS—Executive Meeting 


THURSDAY, 
8:00 am.—Registration—Lobby, Town House 
9:00 am.—General Assembly—Jr. Ballroom 
ss a.m.—Court Reporters Meeting—Parlor 
12 Noon—Ladies Luncheon and Style Show— 
Ballroo: 


m 
12 Noon—Court Reporters — Lunch — State 
Suite 


2:00 p.m.—County Attorneys — Meeting—Jr. 


4:00 p.m.—City Attorneys — Social Hour— 
Parlor C 
5:00 p.m—SOABS — Social Hour — Dinner 


—Ballroom 
6:00 p.m.—President’s Dinner — Officers and 
Members of Executive Council—State Suite 
6:30 p.m.—District Judges—Dinner—Jr. Ball- 
room 


7:00 p.m.—Past Presidents—Dinner—Parlor A 
7:30 p.m.—Court Reporters—Executive Com- 
mittee 


MAY 10, 1956 


12 Noon—Men’s Stag Lunch 
2 p.m.—Court Reporters—Meeting—Parlor A 
2:30 p.m.—Section Meeting—Jr. Ballroom 
4:30 p.m.—Junior Bar Conference — Social 
Hour—Parlor C 
7:00 p.m.—Annual Banquet 
saat — urt Reporters—Dinner—Parlors 


FRIDAY, MAY 11, 1956 


8:00 a.m.—Registration—Lobby, Town House 
9:00 am.—General Assembly—Jr. Ballroom 
10:00 a.m.—Court Reporters—Meeting—Parlor 


A 

11:30 a.m.—Ladies Brunch—Mrs. Thos. Van 
Cleave’s Residence 

12 Noo: Reporters—Lunch—Parlor B 

12 Noon—Law School Luncheons— 
Washburn—Jr. Ballroom 


K. U.—Ballroom 
Kansas City U.—State Suite 
Michigan—Parlor D 

— p.m.—Court Reporters—Meeting Parlor 


2:30 p.m.—Section Meeting—Jr. Ballroom 
4:00 p.m.—Wyandotte Bar—-Social Hour— 


Ballroom 
8:30 p.m.—Bar Show—High School 


SATURDAY, MAY 12, 1956 


:00 a.m.—Registration—Lobby, Town House 


8 lor D 
8:00 am.—Phi Alpha Delta—Breakfast—Par- 9:00 a.m.—General Assembly—Jr. Ballroom 


RECIPROCAL SUPPORT MANUAL OF PROCEDURE 


A new 1955-1956 edition of a manual of procedure with respect to “Reciprocal State 
Legislation to Enforce the Support of Dependents” was recently issued by the Council 
of State Governments, 1313 East 60th Street, Chicago 37, Illinois. 


The 30-page printed edition contains information on the following subjects: (1) 
Recent developments, with a summary of 1954-55 reciprocal support legislation; (2) gen- 
eral information, with tables citing the statutes in the various states and territories, and 
methods of their operation; (3) fees and costs under the different acts; (4) basic sup- 
port duties imposed by state law; (5) court decisions; and (6) sample forms. 











r. 


© bh 


fe 


UNIVERSITY OF KANSAS SCHOOL OF LAW SECTION 263 








UNIVERSITY OF KANSAS 





SCHOOL OF LAW SECTION 

















F. J. MOREAU, Dean 
STUDENT EDITORIAL BOARD* 























TOM PAYNE Editor-in-Chief 
J. EDWARD TAYLOR, JR Associate Editor 
JOHN WESLEY i. Associate Editor 
JOHN H. Figips Note Editor 
JOHN JURCYK Note Editor 
WILLIAM LYLE Kh dteiiatiectlcallcassase Book Review Editor 
WILLIAM R. LEONARD Business Manager 
MARTHA COTTLE HOWARD MADDUX R. BRUCE SEARS 
CHARLES T. CRAWFORD PETER A. MARTIN BERNARD J. SCHULTE 
RICHARD M. ERICSON LAVERNE G. MORIN ANDREW C. THOMPSON 
RONALD M. GOTT WILLIAM E. PALMER JAMES E. WHEAT 


FACULTY ADVISORS 
M. C. SLOUGH Dan H. Hopson, Jr. 


CASE NOTES 
MUNICIPAL CORPORATIONS—Officers, Agents and Employees 


In a tort action against the city councilmen, for injuries sustained by the plaintiff when 
the automobile in which he was riding ran through an unmarked dead end street into a 
drainage ditch, it was held that the complaint stated a claim for damages against de- 
fendant councilmen individually. Lemmon v. Clayton, 128 F. Supp. 771 (C. D., Idaho 
1955). 

Duties of municipal officers may be divided into two groups. First, those which are 
discretionary and judicial, quasi-judicial or legislative in their character; and, second, 
those which are mandatory or ministerial. Ministerial officers may be held personally 
liable for the wrongful exercise or the wrongful failure to exercise those duties which are 
mandatory and ministerial. Martin v. Ingham, 38 Kan. 641 (1888). A negligent failing 
to exercise those duties which are purely discretionary, however, cannot impose such a 
personal liability. To distinguish between ministerial and non-ministerial duties is often 
difficult. But it is generally said to be the character of the duty and not the title of the 
officer that determines this distinction. The best test to determine if a duty is minis- 
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terial is by ascertaining if it is a duty that has been positively imposed by law, the duty 
to act, not being subject to discretion. Platt v. City of Newberg et al, 104 Or. 148, 205 
Pac. 296 (1922). 

The general duties of city councilmen are often referred to as quasi-judicial. Quasi- 
— functions are those which lie midway between the judicial and ministerial. The 

w is well settled that the quasi-judicial officer is not responsible in damages to the 
private individual for the honest exercise of his judgment within his jurisdiction, however 
erroneous or misguided his judgment may be. McCarty v. Bauer, 3 Kan. 237 (1865). It 
is immaterial that the officer usually acts in a ministerial capacity. Board of County Com- 
missioners of Barber County v. Foster, 113 Kan. 180, 213 Pac. 1054 (1923). In those 
cases in which he does act in a quasi-judicial capacity, he is exempt from such personal 
liability. A quasi-judicial officer must, however, keep within his jurisdiction in order 
to retain his exemption from liability. If he exceeds it, except for a mistake of fact, he will 
be held accountable to the injured party. People ex rel Lapeer County Bank v. O'Connell, 
214 Mich. 410, 183 N.W. 195 (1921). 


City councilmen, also, serve in a legislative capacity. They perform their duties for the 
public and not for individuals. It is well settled that public legislative officers are not 
liable to individuals for their legislative actions. Hughes v. Detroit, 217 Mich. 567, 187 


N.W. 530 (1922). 


The mere fact that the individual has sustained injury by reason of the act of the 
municipal officer is not enough to create a right of action. Damage alone does not con- 
stitute a wrong. In Re Dawson, 136 Okla. 113, 277 Pac. 226 (1928). 


With this background, let us now proceed in discussing the case at hand. The principal 
case was decided on two authorities. The first, was Idaho Code Ann. § 50-1141 (1947), 
which states that the city council of cities and boards of trustees of villages shall have 
the care, supervision and control of all public highways, bridges, streets and alleys within 
the corporate limits, and shall cause the same to be kept open and in repair and free from 
nuisance. The second, was Idaho Code Ann. § 40-1665 (1947), which, in substance, 
states that if any incorporated municipalities are included within a highway district, the 
city council or board of trustees, of such municipality shall have the same powers and 
duties as are imposed — the highway board of such highway district. The duties of 
the highway board are defined in Idaho Code Ann. § 40-1611 (1947). It was held in 
Strichfaden v. Green Creek Highway District, 42 Idaho 738, 248 Pac. 456 (1926), under 
the authority of Idaho C. S. § 1507 (1919) [now cited as Idaho Code Ann. § 40-1611 
(1947) ], that commissioners of a highway district could be held individually liable for 
negligence in the performance of their official duties. It is, therefore, observed that the 
Idaho Legislature has seen fit to impose a positive ministerial duty upon their municipal 
officers in reference to the construction and maintenance of public streets. 


No such positive duty has been imposed, by the Kansas Legislature, upon the city 
councilmen within this state. The municipal responsibility statutes in Kansas are 
divided into three groups, one for each of the three classes of cities. In the chapter con- 
cerning first class cities it is noted that the terms are very broad and general. Kan. G. S. 
1949, 13-1808 states: “. .. The commissioner of streets and public improvements 
shall have under his special charge the supervision of streets and alleys . . .” Kan. G. S. 
1949, 13-522: “. . . He shall be vigilant in placing all streets, alleys and public grounds 
. . . in safe condition, and make such repairs on the same, from time to time, as may be 
necessary or as may be ordered by the governing body.” These same discretionary duties, 
concerning the responsibilities of councilmen, are found in Kan. G. S. 1949, 14-1307 
(the second class city statute), and Kan. G. S. 1949, 15-1407 (the third class city 
statute). 

In 1953 the legislature added the following discretionary language: “When the 
governing body shall deem it necessary . . .”, Kan. G. S. 1953 Supp., 13-1011; “When- 
ever the governing body ... shall deem it advisable”, Kan. G. S. 1953 Supp., 
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13-1011(d); “The council or governing body shall have the power to . . .”, Kan. G. S. 
1953 Sone 14-423; “The council shall have the power to . . .”, Kan. G. S. 1953 Supp., 
15-427. 

Kansas, by not placing a ministerial duty to act on municipal officials, is in accord 
with the majority of jurisdictions. For similar legislation in neighboring states see: Neb. 
Rev. Stat. § 15-702 (1943); Okl. Stat. Ann. tit. 11, § 643 (1951); Mo. Rev. Stat. 
§ 74.053 (1949). 

The private individual, residing in Kansas, is not entirely without relief. Recovery 
may be granted if his claim is grounded on privity of contract. In Warren v. City of 
Topeka and Torsney, 125 Kan. 524, 265 Pac. 78 (1928), the plaintiff did not recover 
for the alleged damage inflicted by the negligence of a city official. However, the 
court stated that if the plaintiff's claim was founded on a privity of contract theory, the 
municipal official would be liable. 


The use of firecrackers, within the city of Atchison, was forbidden by ordinance. No 
attempt was made by the defendants to enforce this restriction. In Kretchmar v. City of 
Atchison, 133 Kan. 198, 299 Pac. 621 (1931), the court stated that the mayor or city 
commissioners were not individually liable for the loss of plaintiff's eye, resulting from 
an exploding firecracker. The court pointed out that the defendants were vested with 
legislative and quasi-judicial powers involving the exercise of judgment and discretion, 
and that these officers were personally liable only for malice or corruption. 


The performance of the city commissioners’ duties, by the present Kansas statutes, 
relating to street improvements, involves an exercise of judgment. In the absence of any 
suggestion of malice, oppression in office, or wilful misconduct, commissioners are not 
individually responsible. 

It is the writer's belief that the Kansas Legislature acted properly by not imposing min- 
isterial duties to act upon municipal officials. If the facts of the principal case had 
arisen in Kansas, the duty to act being discretionary, would have relieved the defendants 


from personal liability. 
WILLIAM PALMER. 


CIVIL RIGHTS—Racial Segregation 


The plaintiff, a Negro, made reservations in writing and later by telephone, for ac- 
commodations at the defendant's hotel. Upon arrival, the plaintiff and his wife were 
denied accommodations because of their race. The United States District Court, District 
of Kansas, sustained a motion by the defendant to dismiss the action on grounds that it 
was barred by the two-year statute of limitations applicable to actions sounding in tort. 
The Court of Appeals held, reversed; though the allegations may have sounded in tort 
and so be barred by the two-year statute of limitations, allegations that the defendant had 
agreed with the plaintiff, both in writing and later by telephone, to provide accommo- 
dations and that the defendant subsequently refused accommodations because of the 
race of the plaintiff stated a claim for breach of contract and the Kansas three-year 
statute of limitations would govern. Thomas v. Pick Hotels Corporation, 224 F.2d 664 


(10th Cir. 1955). 


The holding in the Thomas case, though based primarily upon contract considerations, 
recognized and gave effect to the Kansas Civil Rights Statute, Kan. G. S. 1949, 21-2424. 


Until recently the United States Supreme Court has consistently held that racial segre- 
gation as such is not in violation of civil rights guaranteed by the United States Con- 
stitution. For more than fifty years the Court has astutely adhered to the “separate but 
equal” doctrine enunciated in Plessy v. Ferguson, 163 U. S. 537 (1896). In the Plessy 
case the Supreme Court considered the constitutionality of a Louisiana statute which 
required the segregation of Negroes on passenger trains. The statute required equal but 
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separate accommodations for both racial ps. Since the Plessy case the Court has 
permitted the application of a “separate but equal” doctrine in all fields and has so 
upheld the constitutionality of racial segregation. 


It was not until the school segregation cases of Brown v. Board of Education of Topeka, 
347 U. S. 483 (1954) and Bolling v. Sharpe, 347 U. S. 497 (1954), that the Supreme 
Court squarely faced and renounced the “separate but equal” doctrine. Previously, in 
Henderson v. United States, 339 U. S. 816 (1950), the Court had ruled that the segre- 
gation of races on trains involved in interstate commerce was a violation of the 
provisions of the Interstate Commerce Act. The Court did not consider the constitution- 
ality of the problem, however, as it did in the Brown and Bolling cases. 


In the school cases the Court held that racial segregation in our public school systems 
is psychologically unsound because inferiority feelings are invariably created within the 
segregated group. Therefore, the United States Supreme Court held unconstitutional racial 
segregation in our public school system. 


Although the Brown and Bolling cases may be decisive within the field of public edu, 
cation, the problems of racial segregation in other areas is not settled. Because these 
decisions indicate possible adoption of a new rule which would grant various minority 
races further civil rights, a rash of litigation concerning racial segregation is to be 
expec 

It is conjectural as to how far the Brown holding will be extended into other areas. 
This problem of extension has not been directly presented to the Supreme Court. Certain 
extensions may be expected. The reasoning of the Brown case in terms of psychological 
unsoundness and inherent feelings of inferiority would seem to be applicable to such 
cases as public housing, recreational facilities, etc., just as it is to public education. 
Further, in the Bolling case the Court said, “Classifications based solely upon race must 
be scrutinized with particular care, since they are contrary to our traditions and hence 
constitutionally suspect.” Bolling v. S , 347 U. S. 497, 499 (1954). It would seem, 
then, that the door has been purposely left open for possible extension of the holdings of 
the Brown and Bolling cases. 


Thus, where the circuit court in Muir v. Louisville Park Theatrical Ass’n., 202 F.2d 
275 (6th Cir. 1953), upheld the right of a private organization to bar Negroes from 
entrance to a city owned park which the private organization had leased from the city, 
the United States Supreme Court in 347 U. S. 971 (1954) remanded the case for consid- 
eration in view of the holdings in the Brown and Bolling cases and in view of conditions 
that now prevail. 

Two circuit courts have indicated a willingness to extend the holdings in the school 
cases to areas other than that of public education. In Dawson v. Mayor and City Council 
of Baltimore, 220 F.2d 386 (4th Cir. 1955), the court held that, in view of the Brown 
and Bolling holdings, racial segregation at public swimming facilities was not a proper 
exercise of the police power. In another circuit court case, Fleming v. South Carolina 
Electric and Gas Company, 224 F.2d 752 (4th Cir. 1955), the court noted that the 
Brown doctrine had been extended to include public recreational areas in the Dawson 
case supra. In view thereof the court held that a South Carolina statute requiring the 
segregation of passengers on common carriers according to race was unconstitutional. 


It might also be noted that prior to the Brown and Bolling cases various lower courts 
had held that segregated swimming facilities were in fact unequal by virtue of different 
geographical locations, Williams v. Kansas City, 205 F.2d 47 (8th Cir. 1953), cert. 
denied, 346 U. S. 826 (1953). Good faith attempts at providing separate but equal 
facilities when such facilities are in fact not equal are not supported by law. Draper v. 
St. Louis, 92 F. Supp. 546 (E.D.Mo. 1950), appeal denied, 186 F.2d 307 (8th Cir. 1950). 


Ic might be reasonably concluded that the court interpretations of the constitutionality 
of racial segregation will provide a broad pattern for the degree of protection to be 
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ond the field of education, such extension will effect an extensive and major change 
in the civil rights of various minority races. If the Court makes no such ruling, any 
extension will come from the lower courts and must be founded upon the Supreme Court 
holdings which rule only upon the constitutionality of segregation in the one area, that 
of public education. 


Regardless of the future holdings upon the constitutionality of racial segregation, such 
holdings will not be entirely controlling. There is a great body of state statutes which, 
on their face, grant a much greater degree of protection to racial groups than does the 
present application and likely extension of the Brown holding. 


In point are statutes similar to the Kansas Civil Rights Statute. Kan. G. S. 1949, 
21-2424. This statute prohibits any distinction on the basis of race, color, or previous 
condition of servitude by the regents or trustees of any school of public instruction; by 
the owner, manager, or agent of any inn, hotel, ing house, or place of entertain- 
ment for which a municipal license is required; or by any public carrier. This act makes 
such discrimination a misdemeanor and expressly grants the injured person a right of 
civil action against the offending party. Though this statute appears and remains on 
the statute books, its interpretation, in view of public opinion, is not an easy problem. 


Kansas has held that a restaurant is not within the meaning of the statute, State v. 
Brown, 112 Kan. 814, 212 P.2d 663 (1923). Nor is an ice cream parlor. Brown v. 
Meyer Sanitary Milk Company, 150 Kan. 931, 96 P.2d 651 (1939). It was also held in 
Stovall v. City of Topeka, 166 Kan. 35, 199 P.2d 516 (1948), that a municipality may 
repeal a tax upon a place of entertainment and so escape the provisions of the Kansas 
Civil Rights Statute. 

Kansas has not been alone in such construction of similar statutes. It is usually held 
that such statutes are in derogation of individual freedom and are penal in nature. They 
are therefore strictly construed. Delaney v. Central Valley Golf Club Inc., 28 N.Y.S.2d 
932 (1941). But see Everett v. Harron, 380 Pa. 123, 110 A.2d 383 (1955), where it 
was held that the applicability of such a statute is not limited to the situations specifically 
enumerated in the statute. 


frond to minority races. If the United States Supreme Court applies the Brown holding 


Many state. statutes, after enumerating certain areas in which it shall be unlawful to 
segregate or discriminate among the races, include a general area called a “place of public 
accommodation.” No designation of this type is found in the Kansas statute. 


There appears to be no single definition of a place of public accommodation. This 
classification would certainly include the functions of innkeeper, public carrier, and 
places of public recreation. It was held to include a restaurant in Powell v. Utz, 87 F., 
Supp. 811 (E.D. Wash. N.D. 1949); but it was held not to include a dentist's office in 
Rice v. Rinaldo, 119 N.E. 2d 657 (Ohio Ct. App. 1951). 


The machinery of any actual legal change in the field of racial discrimination will be 
the judicial interpretations of the separate but equal doctrine and the judicial construc- 
tion of the various applicable statutes in view of the separate but equal doctrine. Any 
direct extension of the Brown ruling will serve to expand the degree of protection 
afforded minority races. 


In the absence of such direct extension by our superior courts, lower courts will be slow 
to make any rapid extension in the degree of protection afforded to such groups. This 
reluctance will be founded upon the legal considerations that such action may serve to 
be penal in nature; upon the concept that the legislature is still the policy determining 
arm of our government; and upon the time-honored holding of the United States Supreme 
Court that the separate but equal doctrine of the Plessy case is still basically within the 
limits of the United States Constitution. 

HOWARD MADDUX. 
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CUMULATIVE VOTING VERSUS CLASSIFICATION OF 
DIRECTORS 


By WILLIAM D. BUNTEN, 3L. 


In two recent cases, Wolfson v. Avery, 6 Ill. 2d 78, 126 N.E.2d 701 (1955) and 
Humphrys v. The Winous Company, —Ohio App.—, 125 N.E.2d 204 (1955), the prob- 
lem has arisen as to whether classification of the board of directors of a corporation is 
proper in the face of provisions guaranteeing a right of cumulative voting. 


In both of these cases a minority stockholder contended that his right of cumulative 
voting had been curtailed by the classification. The board of directors in each case had 
been divided into three classes, each class to be elected every third year, thereby reducing 
the number of directors to be elected in any one year. When the number of directors to 
he elected each year is decreased by a classification of the board, then under the cumula- 
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tive voting system a stockholder group must control a greater number of shares than 
otherwise to be assured of electing one director, thus effectively limiting the beneficial 
results of cumulative voting. These recent decisions should be of interest to members of 
the Kansas Bar, as the Kansas Corporation Code provides both for cumulative voting 
and for classification of the board of directors. 


The right of cumulative voting is a method of concentrating votes whereby a sufficient 
minority is given the opportunity to secure some representation on the board of directors. 
This right provides that in elections of directors each shareholder shall be entitled to 
“accumulate” his votes and give one candidate as many votes as will equal the number 
of directors to be elected multiplied by the number of shares of his stock. Cumulative 
voting dates from the years following the Civil War. During that period widespread 
use of the corporate form was growing, and too often those in control of certain corpora- 
tions would unwisely manipulate the management of the business for their own selfish 
ends, frequently at terrific cost to investors and creditors and in many cases to the 
detriment of the minority stockholders. Because the controlling stockholders could elect 
all the directors, they could thereby dictate the management of the corporation without 
interference from the minority group of stockholders, 


In 1861 John Stuart Mill, in his essay on Representative Government, urged that the 
idea of pure democracy was a government of the whole people by the whole people; 
that although the will of the majority ought not to be subjected to that of the minority, 
such power to control did not mean the right to control all the votes so as to leave the 
minority entirely without representation. States seeking some answer to this potenial 
misuse of the corporate form, turned by analogy to this philosophy of Mill and many 
legislatures rapidly enacted cumulative voting provisions. 


For the most part this legislation took two approaches, one making cumulative voting 
mandatory and the other allowing such voting to be permissive at the option of the 
incorporators of each business. In turn the mandatory provisions were of two types: 
either by constitution as in Illinois, Missouri and Nebraska, or by statute as in Ohio and 
Kansas. At the present time, thirteen states have provided in their constitutions for 
mandatory cumulative voting in the election of directors. In seven states there is a 
mandatory provision by statute alone. In addition to these seven states, the laws of 
Hawaii and Alaska, as well as the National Banking Act? make cumulative voting man- 
datory. The Uniform Business Corporation Act, approved by the Commission on Uni- 
form State Laws in 1928, and the Model Business Corporation Act, approved by the 
American Bar Association in 1950 also have recommended the adoption of compulsory 
cumulative voting provisions. In addition to the twenty states with mandatory provisions 
of some type, seventeen other states plus the District of Columbia now have express 
statutory provisions making cumulative voting permissible. In the remaining eleven 
states there is no express provision for cumulative voting. 


It is generally stated that at common law there is no right to cumulate votes, such 
privileges requiring special legislative enactment.> But wherever such a provision has 
once been made, the privilege has been uniformly allowed even though the corporation 





1. 5 Fletcher Cyc. Corps., Perm. Ed., sec. 2048. 

3° {2 USC pec. 61. Misc 462, 179 A. 128 (1935); In re American Fibre Chair Seat Co., 241 Ai 522 
272 N.Y.S. 206 (1934), aff. 265 N.Y. 416, 193 NE. 253, den. 266 N.Y. 500, 195 N.E. 171; State 
¥. Stockley, 45 rat bod t1a87). mee . 








270 The JOURNAL 


was formed before the enactment of the cumulative voting requirement.4 Where it 
exists, the right of cumulative voting is a personal right which may or may not be availed 
of by the stockholder. In other words, even with the cumulative system of voting, stock- 
holders may still vote in the mode which prevailed before the adoption of the system— 
if they so desire. However, when such a stockholder desires to cumulate his vote, he 
cannot be denied the right.» On the other hand failure to assert a statutory cumulative 
voting privilege does not give rise to a right to have an election of directors set aside.‘ 
Because this right is a personal one to be exercised at the individual stockholder’s volition, 
the motive which actuates a stockholder in distributing his votes is not a subject for 
judicial inquiry.’ In states with permissive statutes the subsequent removal from the 
charter of the provision is allowed in the same manner as any other corporate amend- 
ment.5 In some states even though there is a mandatory cumulative voting provision, 
certain classes of stock still may be issued without voting rights and the cumulative voting 
right applies only to voting shares.? There is, in the absence of statutory provision, no 
requirement that the other stockholders be given notice of an assertion of the right. In 
Pierce v. Commonwealth, 104 Pa. St. Reports 150 (1883) the minority stockholders, 
through a surprise exercise of cumulative voting, gained control of the corporation. Yet 
the Pennsylvania court said: “The constitution places its exercise entirely within the 
volition of the individual stockholder, and we do not see who has the right to restrain 
that volition by the imposition of any condition whatever, or to cmpel the voter to say 
in advance whether he will or will not use that privilege.” 


Perhaps the outstanding characteristic of cumulative voting is that it can be exercised 
effectively only when there is more than one director to be elected at any one time. In 
Bridgers v. Staton, 150 N.C. 216, 63 S.E. 892 (1909) the court held: “It was impossible 
for him to vote cumulatively upon a single proposition. It is only when several persons 
are voted for at the same time that the voter can cumulate his votes.”!° 


Cumulative voting has furnished a debatable subject, its opponents saying that: (1) 
the minority may somehow gain control; (2) representation of the minority may result in 
deadlocks harmful to the smooth efficiency of the corporation; (3) that such representa- 
tion will promote strife in management; and (4) that the minority director represents 
a special interest, rather than the best interests of the corporation as a whole. However, 
proponents argue that: (1) the management should be representative of all shareholders; 
(2) this is the only device which will give the minority any assurance of representation, 
thus giving them a voice and ear on the board; and (3) such representation will serve as 
a check against the tendency of any majority group to control the business for its own 
selfish benefit.11 

The statutes of some states have compromised some of these arguments. To prevent 
the minority’s inadvertently gaining control, as in Pierce v. Commonwealth, supra, some 
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statutes provide that those stockholders seeking to assert their cumulative voting privil- 
eges must give notice of their intention to do so within a specified time, thus eliminating 
the element of possible surprise. Other statutes provide that the right of cumulative 
voting is mandatory only when a certain percentage of the outstanding stock is held by 
one individual. And in some states where the privilege of cumulative voting is permis- 
sive only, a greater percentage of the stockholders must consent to the elimination of the 
cumulative voting provision from the charter than is necessary for other amendments to 
the articles of incorporation. 


Kansas has provided for cumulative voting in G. S. 1949, 17-3303: 


At all elections of directors each stockholder shall be entitled to as many votes 
as shall equal the number of his shares of stock multiplied by the number of 
directors to be elected, and he may cast all of such votes for a single director, or 
may distribute them among the number to be voted for, or any two or more of 
them as he may see fit. 


This right has been guaranteed by statute in Kansas since 1876.!2 


It is submitted that in view of the origin of cumulative voting in corporate elections 
the decisions thereon, the object of the privilege is merely to afford the minority group 
of stockholders the possibility of securing representation on the board of directors in 
order to voice their interests and to protect themselves from possible abuse by the majority. 
No case hereinbefore discussed nor any consideration of the history of cumulative voting 
would seem to indicate that the originators of the method intended to give any “absolute 
right” to minority representation in all cases. As was emphasized by the Delaware 
court, cumulative voting is a right of the stock, not of one individual to control any set 
percentage of representation. Even though the stock has some rights as such, to be 
effective the holders of the stock must usually combine their interests.13 Some have 
contended that the right of cumulative voting is a right of proportional representation,!4 
but even Joseph Medill, a chief proponent of cumulative voting in Illinois, said the 
object was only to protect the minority from the plunder of incorporate management.!5 


In no case will a true proportional result accompany cumulative voting, for in an elec- 
tion of three directors, the minority needs only one-fourth of the voting stock plus one 
share to elect one-third of the directors, and where there are two directors to be elected, 
the minority then needs only one-third of the stock plus one share to elect one-half the 
directors. Definitions of cumulative voting provide that it merely affords the chance of 
minority representation on the board of directors.16 Thus it would seem that the ultimate 
object of cumulative voting is to give the minority group of stockholders a “watch-dog” 
on the board of directors to voice their views and protect them from possible clandestine 
abuse from the majority. 

Several attempts have been made to lessen the effect of cumulative voting and to allow 
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the majority stockholders to maintain greater control over the corporation, even in states 
where cumulative voting is mandatory. Removal without cause of a director has been 
used in an attempt to eliminate the benefits of minority representation. If a majority or 
required percentage of directors could remove a fellow director, e.g., the one elected by 
the minority’s cumulative voting, and then fill the interim vacancy so created, the 
majority of the board could elect the substitute and thus defeat the right of cumulative 
voting. The New York ‘court in In re Rogers Imports, 202 Misc. 761, 116 N.Y.S.2d 106 
(1953), confronted with just such a situation struck down the by-law allowing such a 
removal and said that although cumulative voting cannot guarantee representation to 
the minority stockholders in the election of a single director to fill a vacancy caused by 
death, incapacity, or removal for cause, such cumulative voting provisions were intended 
to protect the minority and that to allow removal without cause would nullify such 
protection. 


Still another device used to curtail the effect of cumulative voting has been a reduction 
in the number of directors, resulting in fewer directors to be elected each year. This 
would necessitate a greater percentage of stock to secure any minority representation. In 
Bond v. Atlantic Terra Cotta, 137 App. Div. 671, 122 N.Y.S. 425 (1910) the New York 
court said: “a stockholder may not be deprived of his right to participate in the manage- 
ment of the affairs of the corporation by voting on his stock in the same manner and to 
the same extent as other stockholders in the proportion that his holdings bear to theirs; 
and his share or interest in the corporation cannot be affected without his consent without 
affording him the chance to increase his stock in proportional amounts, or to sell it. His 
vested property rights of which he cannot be deprived under the reserved power to amend 
the statute, certificate of incorporation, or by-laws are not in contemplation of law 
affected by the number of directors to whom the management of the property and 
affairs of the corporation are to be committed.” Kansas allows such a reduction, to not 
less than three, by an amendment to the articles of incorporation and this can be accom- 
plished by a simple majority of the stockholders,!7 


A third device that has been used to help the majority when cumulative voting is 
guaranteed is classification. By classification of the board of directors is meant an 
arrangement whereby only part of the directors are elected each year. Ordinarily this 
is accomplished by dividing the board into several classes, usually three or a multiple 
thereof, the first class holding one year, the second class two years, and the third class 
three years, and thereafter their successors being elected for three year terms. With this 
staggered system of elections, there will be fewer directors to be elected each year. And 
when there are fewer directors to be elected, then under the cumulative voting system a 
greater percentage of the outstanding voting stock will be necessary to insure the election 
of any one director. Shown mathematically if there is a corporation with a nine man 
board, as in Wolfson v. Avery, supra, a stockholder group must control ten percent plus 
one share to gain representation on the board; but if the board is divided into three 
classes, with only three directors being elected each year, the stockholder group must 
control twenty-five percent of the outstanding stock plus one share to be assured of 
gaining any representation.!® Without the right of cumulative voting it would be neces- 
sary for a group to control fifty percent plus one share to be assured of electing one 
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director, and with this percentage controlled, the group could elect all the directors. 
Classification is-carried to its extreme in defeating the rights of cumulative voting when 
there is but a three man board of directors, which in turn has been divided into three 
classes. When such a situation occurs, as in Humphrys v. The Winous Company, 125 
N.E.2d 204 (1955), there is but one director to be elected each year, and there can be 
no effective cumulative voting, as it is impossible to vote cumulatively upon a single 
proposition or person.19 

Classification of the board of directors has met with wide approval among the states. 
At present, some thirty-three states have provisions for classified boards, four states are 
silent, and only three states expressly provide that all directors shall be elected annually.?° 
In the absence of a statute requiring an annual election of all directors, it would seem 
proper that the charter or by-laws may provide for classification even though there is no 
statute affirmatively permitting it.21 


Kansas has provided for such classification in G. S. 1949, 17-3101, which recites in 

pertinent part: 
The directors of any corporation orgainzed as aforesaid, may, by the articles of 
incorporation, or by vote of the stockholders, if the articles so provide, be 
divided into one or more classes, the terms of office of which may ~~ arranged 
in such manner as the articles of incorpartion or the vote of the stockholders 
shall provide. At each annual meeting and election held after such classification 
and election, directors shall be chosen for a full term to succeed those whose 
terms expired. 
This section excludes its application to non-profit corporations. Prior to the enactment 
of this provision, the statute provided for an annual election for the directors and trustees 
of a corporation.23 Although this former statute would have seemed to require the 
annual election of all directors, it appears that in practice many corporations long have 
classified their boards. 

The provisions of most classification statutes are substantially the same as those of 
Kansas. Sometimes a statute provides that classification is proper only when there is a 
total of nine or more directors on the board, such a limitation not allowing classification 
to defeat completely the benefits of cumulative voting.”4 


It would seem somewhat ironical with the advantages and history of classification 
that it should be looked upon by some only as a means to curtail or defeat cumulative 
voting. Some authorities profess to have seen in classification primarily a method of 
weakening or preventing minority representation?> and Professor C. M. Williams?6 
has stated that classification statutes in those states guaranteeing cumulative voting are 
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mere coincidence, the majority of the legislatures not realizing their effect on cumulative 
voting. However, it appears that classification itself preceded in actual practice the 
legislative idea of cumulative voting, and that the benefits of a “staggered” board may 
outweigh the possible disadvantages to minority representation. 


The analagous system of “classification” in the election of United States Senators 
under our Federal Constitution is a classic example of the use of the method of staggered 
election to membership in a body long before the innovation of cumulative voting within 
private corporations. The framers of the Constitution favored the idea as “giving stability 
to the corps.”27 Likewise, most elective appellate courts are chosen with classification.?8 
The vast majority of states having allowed classification of corporate directors, such 
general acceptance must be regarded as some recognition of the benefits which may be 
obtained by classification. 

The advocates of classification point out that at all times the board will be composed 
of directors with at least one and two years’ experience. Such helps lend some continuity 
to corporate management, for the policies of the corporation will never be threatened by 
the possibility of a completely new and inexperienced board of directors at any one 
time, and supposedly the corporation’s organization will thus remain a smoother func- 
tioning unit. Classification will likewise tend to promote prestige and confidence for 
the board in the eyes of the investing public. 


Wide acceptance of classification may be found in nearly every type of corporation 
or organization. Many federal agencies have been established with classification of 
some type for their directors or governing body.29 The Securities Exchange Act also 
provides that investment companies may classify their boards of directors.39 The Model 
Business Corporation Act of 1950 allows classification if the board of directors consists 
of nine or more members.3! The Uniform Business Corporation Act also would seem 
to allow classification, although there is no specific provision.>2 Even a wider use of 
classification would seem to be found in the managerial boards of non-profit organiza- 
tions, such as educational, religious, and charitable groups. 


Regardless of the benefits of the cumulative voting system and of classification of 
directors, whenever a problem relating thereto arises in any state it becomes, of neces- 
sity, one of statutory construction. The earliest case in point was Wright v. Central Cali- 
fornia Water Company, 67 Cal. 532, 8 P. 70( 1885). The State of California here had a 
constitutional provision making cumulative voting mandatory. The corporation had 
seven directors and an attempt was made to cast seven different ballots, rather than to 
elect all the directors on the same ballot. The result of this attempt was to hold seven 
different elections, effectively eliminating any beneficial exercise of cumulative voting. 
The court pointed out that cumulative voting is a means of securing minority representa- 
tion on the board, saying: “We think the power thus conferred upon a corporate director 
can only be exercised according to the constitutional provision by allowing him to cast 
his ballot singly, cumulatively, or distributively, at one time, for the election of directors. 





27. cocgee S aagh ony the <9 4 (1927), p. 278. 


- 28. Const. of 
29. ai Lae § eer piovding for classification in the Reconstruction Finance vos ors 12 U.S.C.A. 
$ 302 in Federal F RAR S.C.A. § 831b in regard to the Tennessee Valley Au 

30. 15 U.CA. 4 $ 80a-16, 

31. Note 24 supra, sec. 35. ieee Gas Ble fs iis eaniiins vaden exhndenry (sec. 31). 

32. Sec. 28. The Act provides for cumulative voting in the same section. 











ve 


ty 





WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 275 


For if but one director at a time be balloted for, a majority of the stockholders could, by 
combining, cumulate their votes each time upon a single candidate and elect him, and 
thus by shaping and controlling the manner of the election, it would be in the power of 
the majority of the stockholders to virtually cancel the votes of the minority and deprive 
them of their rights to representation on the board of directors.” Although in this case 
it was recognized that classification could militate against the principles of cumulative 
voting, it should be pointed out by way of distinction, that a situation was involved 
where the effects of cumulative voting were being completely destroyed, and that in this 
case the rights of the minority were guaranteed by a constitutional provision rather than 
by statute. 


The nearest approach to the problem, made by the Kansas court, was in the case of 
Horton v. Wilder, 48 Kan. 222, 29 P. 566 (1892). This was a quo warranto action to 
test an election in which at least three of the eleven directors were required to be residents 
of Kansas according to the statute then in effect. Upon the election, the two opposing 
groups split their votes giving the three Kansas candidates for directors only a token 
vote, with the result that their own non-resident nominees each received more votes than 
the residents. The court construed the statute concerning the residence provision as 
superior, saying that its requirements could not be avoided. But it should be noted that 
the court placed its emphasis upon the mandatory requirement of the residence provision, 
and that the section of the statute involving cumulative voting was considered only so 
far as it must be construed to give effect to the residence requirement. 


In the case of Humphrys v. The Winous Company, supra, the action was brought to 
determine the rights of the plaintiff as a minority stockholder in respect to a resolution 
amending the code of regulations to provide for a classified board, each of the three 
directors having a three year term with elections being staggered so that only one of the 
three would be elected at any one annual meeting. The plaintiff owned forty percent of 
the issued and outstanding stock. The Ohio statute provides for cumulative voting, 
giving each stockholder the right to cast as many votes as the number of directors “to be 
elected” times the number of shares that he held. There was a further provision that 
“such right to vote cumulatively shall not be further restricted or qualified by any pro- 
vision in the articles or regulations.”33 Another section of the code at this time provided 
that the directors might be divided into two or more classes.34 The plaintiff questioned 
the legality of the resolution upon the theory that it would render his cumulative voting 
rights ineffective. The court, first discussing the history of the sections, noted that they 
were both brought into the corporation code at the same time thereby negativing any 
possibility of repeal by implication. In quoting from Wolfson v, Avery, supra, the 
court recognized that “classification of directors and their election for staggered terms 
defeats that guarantee (of cumulative voting).” The court then said that it is necessary, 
if possible, to give effect to all sections of the statute and look to the entire act for the 
legislative intent. Cumulative voting had been in effect some years, and the change in 
1927 inserting the provision against its limitation the court treated as an obvious attempt 
to strengthen the right. “And when in the same act the legislature, for the first time 
provides that there may be classification of directors when provided for by its code of 
regulations, it could not have been intended that the exercise of such right could be so 
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used to nullify the right of cumulative voting.” Finally, the court treated the cumulative 
voting section as specific and as such held that it superseded the general section allowing 
classification. 

It would seem reasonable in the light of the circumstances and opinion in the fore- 
going case, that if the cumulative voting right had been merely limited, rather than 
completely destroyed, as in the Montgomery Ward case, the court would have upheld 
classification. Another distinguishing feature of the above case is the special provision 
against limitation, in the cumulative voting statute, which is not found in other state 
provisions. Furthermore, a recent statute in Ohio enacted after this decision provides 
that classification is proper when not less than three directors are to be elected each year. 


The case of Wolfson v. Avery supra, presented the same problem to the Illinois court, 
although the controversy in this case involved a constitutional guarantee of cumulative 
voting and a statute allowing classification. In this case the plaintiff sought a declaratory 
judgment that the section of the Illinois Corporation Act which authorized classification 
of the board of directors*> into three classes was unconstitutional and void as depriving 
the plaintiff of his rights to cumulative voting under the Illinois Constitution,>° and that 
the company’s by-law adopted pursuant to the statute was thereby void. The nine-man 
board of directors had been divided into three classes. Defendant contended that such a 
by-law was not unlawful in that cumulative voting privileges guaranteed by the con- 
stitution gave such privileges only for as many directors as are “to be elected” at each 
election, thus in effect contemplating that there may be a number less than the whole 
board to be elected at any one election. The court adopted the plaintiff's contention that 
this was merely convenient phraseology, and that the words themselves being neutral, 
the election of the entire board was required each year. The court held that this phrase 
must be given its ordinary meaning, and that the election of a number less than the 
whole could not have been contemplated. It further held that although cumulative voting 
did not assure the minority of representation, in any event the constitutional guaranty 
of cumulative voting did prohibit any law which in effect tended to defeat or to nullify 
it, even though not expressly purporting to do so. Proceeding into a thorough discussion 
of the history of cumulative voting in Illinois, the court expressed the opinion that the 
true legislative intent seemed to be to remedy the mischief of potential corporate mis- 
management by giving the minority some representation on the board, and that once 
granting such intent, nothing shoud be allowed to vitiate it. 


It would seem that a result contrary to that of the Illinois and Ohio courts could be 
reached without doing violence to the basic ideas of cumulative voting. In so doing, 
the benefits of a classified board might be retained consistent with the generally accepted 
rules of statutory construction. As compared with the situation in Kansas, the decisions 
reported elsewhere should be distinguished by two major factors. The Wolfson case 
involved a claim of conflict between a constitutional provision and a statute, while the 
situation in Kansas involves only the problem of harmonizing two sections of the same 
statute. The result reached in the Humphrys case was necessarily an extreme one, for 
although involving two sections of that state’s corporation code, the benefits of cumula- 
tive voting had been completely defeated. In addition, there was in that case the provision 
against any limitation in the cumulative voting section which our section of the statutes 
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does not contain.” In the Wright case both factors were present in that the constitutional 
guarantee of cumulative voting was being completely defeated. 


Although co-existence of statutory provision for classification and cumulative voting 
may have been purely happenstance, it must be presumed that a valid law was intended 
to be passed when both provisions appear in the same statute. Nor can it be presumed 
that the legislature intended to place on the statute books two contradictory enactments.>® 
These presumptions appear to be strengthened in view of the multitude of classification 
statutes, as well as widespread adoption of other statutes affecting the right of cumula- 
tive voting. In the construction of these statutes the ones claimed to be in conflict must 
be construed so as to reconcile them in harmony if possible.3? And, as the Kansas court 
has said, “It is a cardinal rule of construction that all statutes are to be so construed as to 
sustain them rather than to ignore or defeat them, to give them operation if the language 
will permit, instead of treating them as meaningless.”4° In the construction of a statute, 
force and effect must be given to all sections of the statute if the same can be done 
without destroying the effect, intent and object with which it was enacted.4! 


The Kansas statutes from 1868 have always given the right to increase or decrease 
the number of directors on the board as from time to time the corporation may desire, 
such action at the present time being possible by a mete majority of the stockholders. 
Such a right to decrease the number of directors can accomplish the same result upon 
cumulative voting as classification, both methods being capable of interfering with an 
“absolute right” to effective cumulative voting in all situations. In our corporation code 
no mention is made as to any certain number of directors that must be elected at any one 
time. These sections, taken collectively, seem to indicate no intent on the part of the 
legislature to guarantee an “absolute right” of cumulative voting. 


The dissent in the Wolfson case was based on the premise that the phrase “to be elected” 
as provided in the Illinois Constitution‘? refers only to those directors who are to be 
elected at any one election. The dissenting judge in this case felt that cumulative voting 
does not guarantee that the total number of directors are to be voted on a every election. 
If no meaning was to be given to the phrase “to be elected,” those words could have 
been eliminated from the provision and the same effect would have remained as that 
given by the majority of the court. The minority insisted that these words to accomplish 
their intended result must be given their ordinary and obvious meaning, with the result- 
ing conclusion that “it is clear that the right of cumulative voting exists only in favor of 
the number of offices, directors or managers to be filled at that particular election.”43 
The latter construction would seem to be consistent with the Kansas approach, i.e., “When 
the clauses and paragraphs read seriatim involve repugnancies, but, read as mutually 
modifying one another, permit a construction as a consistent whole, the latter construc- 
tion must be adopted.”44 
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It is submitted that under the rules requiring harmonizing and giving effect to all 
portions of a statute, and in view of the history, intent and decisions involving both 
classification of directors and cumulative voting, future decisions should be content to 
protect the privilege of cumulative voting only so far as to assure the minority an oppor- 
tunity to secure representation consistent with the benefits to be derived from reason- 
able classification. 

The best solution to the problem would seem to lie in the enactment of clarifying 
legislation either providing that the whole number of directors must be elected annually, 
if an unlimited privilege of cumulative voting is the legislative desire, or providing that 
classification of directors is proper when not less than a certain number of directors are 
to be elected every year. The latter would appear to be the preferable solution. 
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BANKRUPTCY ARRANGEMENT PROCEEDINGS EXPLAINED IN PLI MONO- 
GRAPH, 1955. A business in financial difficulties and its creditors often find an arrange- 
ment under Chapter 11 of the Bankruptcy Act more advantageous than a liquidation or 
an assignment for the benefit of creditors. The statutory procedure and the technique 
of conducting arrangement proceedings are explained in a new Practising Law Institute 
monograph “Arrangements Under Chapter 11 of the Bankruptcy Act” by Sydney Krause, 
of the New York City firm of Krause, Hirsch, Levin & Heilpern, which has specialized 
for many years in bankruptcy practice. 


Some of the advantages of arrangement proceedings, as explained by Mr. Krause, are: 
the business may be continued with a modicum of court interference, and new credit 
may be obtained by borrowing on debtor's certificates which have priority over all 
old unsecured debts. Legal actions against the debtor may be stayed, and, with court and 
creditor approval, the proceedings can be continued long enough to permit the debtor to 
complete important contracts, discharge crippling liens, and eliminate losing depart- 
ments. Or, where advisable, an arrangement can be consummated in a few weeks. 


The debtor can reject any onerous executory contract, just as a trustee can, and the other 
party’s claim as a creditor will be limited to the amount of his injury, which, in the case 
of a landlord, may not exceed three years’ rent. The reduction in debt does not result in 
taxable income. 


When the debtor’s attorney has analyzed his client’s financial condition, preferably 
with the aid of the latter’s accountant, he may find that temporary loans or other financial 
assistance or a frank discussion at a meeting of the larger creditors will produce relief. 
At the outset the debtor should be asked + Fool any acts, which, if proved by a single 
creditor, would bar his discharge or prevent judicial approval of any plan of arrangement. 


In the ordinary case consultation with the larger creditors before filing the petition is 
desirable. Often they or their representatives can be of great assistance in the consum- 
mation of an arrangement. They may well resent not being consulted unless there is 

reason for not doing so, such as the imminence of execution of judgments or other 
legal proceedings which would make continuance of the debtor's business impossible. 


Administration expenses are not excessive in arrangement proceedings because the 
procedure is simple, but they may be higher in one jurisdiction than in another. 


The plan of arrangement can affect only the unsecured debts. These can be scaled 
down and deferred. They can be grouped into classes which receive different treatment, 
although of the same rank, e.g., creditors with claims of less than a certain amount may 
receive cash immediately, while larger claims are deferred. 
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The creditors will seek control of the debtor’s business in order to avoid the continua- 
tion of losses, or overreaching by the debtor. The debtor will usually suggest that no 
control be exercised unless a default occurs. Methods of handling this problem are 
suggested in the monograph. 

The settlement of tax arrears which are entitled to priority is important, in most cases. 
Consent usually can be obtained for the payment of delinquent federal taxes in install- 
ments over a reasonable period, but the Government will seldom agree to any reduction. 
Any intransigence in the Government's attitude can be used to good advantage in nego- 
tiating with uncooperative creditors, as their insistence on larger payments may cause the 
— to require a faster payment of back taxes than the reorganized business can 

ord. 

In the section on statutory procedure, how to initiate the proceedings and conduct the 
hearing on indemnity and the first meeting of creditors, filing claims, disputed claims, 
modification and confirmation of plans, deposit and allowances, final decree, dismissal, 
adjudication, and modifying or setting arrangements aside are explained. In the discussion 
on conducting the proceedings, analysis of the debtor’s financial condition, meetings with 
creditors, papers to be filed, plans of arrangement and negotiating their terms, solicitation 
of assents, and disputed claims are dealt with. 


Mr. Krause’s monograph is part of the Practising Law Institute’s series of 18 mono- 
gtaphs on General Practice which also includes pamphlets on “Secured Transactions,” 
“Collecting Claims” and “Bankruptcy.” 

The price of “Arrangements Under Chapter 11 of the Bankruptcy Act” and of the 
companion monograph on “Bankruptcy” is $150 each. A catalog Sanding all publica- 
tions of the Practising Law Institute, a non-profit educational institution, with offices 
at 20 Vesey Street, New York 7, may be obtained on request. 


FEDERAL COURT DISCOVERY PROCEEDINGS, PRE-TRIAL CONFERENCES 
AND JURY TRIALS COVERED IN NEW PLI MONOGRAPHS, 1955. A lawyer 
who is unfamiliar with federal practice may hesitate to commence an action in the U. S. 
district court even though that forum may be advantageous for his case. Nevertheless 
the federal courts’ share of the total volume of litigation has increased steadily. Many 
lawyers today are seeking to learn how trial techniques, tactics and procedures in the 
federal courts differ from those in the state courts. To meet this need the Practising 
Law Institute has published two new monographs on “Discovery Proceedings under the 
Federal Rules” and “Federal Pre-Trial and Jury Trial Procedure” which together with its 
previous monograph on “Civil Practice in the Federal Courts” cover all major phases of 


. the preparation and trial of cases under the Federal Rules of Civil Procedure. 


The monograph on “Discovery Proceedings under the Federal Rules” was written by 
James A. Fowler, Jr., and Asa D. Sokolow, both of the New York City firm of Cahill, 
Gordon, Reindel & Ohl, which handles important federal court litigation for many 
nationally known corporations. They point out how discovery proceedings in the federal 
courts can be used to learn an adversary’s interpretation of the primary facts and the 
theory of his case. It is advantageous to do this before fixing on the theory of one’s own 
case and before one’s own key witnesses are examined. Priority in obtaining discovery 
is therefore important. For the defendant this priority may also have at least a temporary 
tactical advantage, if the plaintiff has a weak case. Such a plaintiff may regret having 
started suit if required to testify before trial and to produce documents from his files 
instead of being able to leave the litigation entirely to his lawyers. When he is made 
aware of his case’s weakness, a modest settlement may become attractive. 


Federal court depositions can be used to elicit testimony with which to lay the founda- 
tion at the trial for introducing documents into evidence, including entries made in the 
regular course of business and to compel the production of various types of minutes, 
reports, memoranda, correspondence, telephone transcriptions, diaries and other docu- 
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ments which may be of value in cross-examining witnesses at the trial. If examining 
counsel asks about every conference, conversation, report, letter and other document he 
will obtain all that the witness has to say and thereby prevent him from adding anythin 
at the trial. The witness should not be able to take the position that had he been seid 
at the deposition he could have told more. 


Another use of the deposition is to ascertain whether the attorney and client privilege 
applies to certain documents. It is better to have a witness’ adverse testimony given in a 
discovery proceeding than to be confronted with it for the first time at the trial. If on 
a deposition an attorney asserts privilege and later at the pre-trial conference indicates 
that he will be a witness, discovery can be obtained as to his testimony. 


Photostats or other copies should be made of all of the adversary’s documents of an 
possible relevancy. Papers not copied should be marked so that they can be identified 
Thus, if at the trial a document is used which was not produced for inspection by counsel, 
that fact can be shown. 


Even though a witness’ deposition will be unfavorable, he should be taken over the 
ground which it is expected his testimony at the trial will cover, in order to freeze it and 
give counsel an opportunity to study mf prepare for it. On the other hand, if a witness 
veer be available at the trial will give favorable testimony, his deposition should not 
be taken. 


Handwritten notations, office stamps or other marks on documents should be identified 
while taking the deposition as this may foreclose a witness from claiming at the trial that 
he never saw a particular document. When several corporate executives of different rank 
are to be examined, it may be better to begin with the senior. His answers will bind the 
corporation and will not be repudiated by his juniors. If he does not know the answers 
to a question, he should be asked who does; through his testimony can be laid the 
foundation for the production of documents which will be useful in examining his 
juniors. Conversely, examining the junior executive first will educate the other side so 
that when the senior officer is reached he may qualify or repudiate the previous testimony. 


In preparing for the deposition counsel should assemble and study all of his client’s 
files and records, talk with persons who have first-hand knowledge of the facts, look for 
gaps and inconsistencies and strive to reconstruct the occurrence. He should prepare short 
and simple questions. If instead of listening to the witness’ answer the examiner is 
concerned with wording his next question, he may miss the significance of what the 
witness says. The examiner should know what he wants to cover and how he expects 
to elicit it. If he flounders around or devotes too much time to trivial matters, he may 
give the impression that he lacks faith in his case. His adversary may use the length 
of the deposition as the basis for a motion to terminate the examination. 


If on a deposition a witness answers that he has no recollection, the value of any 
testimony he may give at the trial will be weakened. Furthermore, a continued denial of 
knowledge makes it easier for opposing counsel to obtain an examination of other 
witnesses whose testimony might otherwise not be available. 


The monographs explain what advice to give a witness prior to his examination; they 
outline the examination itself and discuss the attorney’s work product doctrine, how con- 
fidential business data is handled, and applications to the court for rulings on the pro- 
priety of questions. 

In the first part of the monograph on “Federal Pre-Trial and Jury Trial Procedure,” 
Milton R. Wessel, also of Cahill, Gordon, Reindel & Ohl, and a former Assistant United 
States Attorney points out the strategic value of the pre-trial conference. Thus, by stipu- 
lations as to authenticity and admissibility of documents and facts, counsel can simplify 
the trial. For example, counsel may fear that the cross-examination of a necessary witness 
can seriously hurt his case, or that the witness may not be available at the trial or may 
become hostile. If such a witness’ testimony deals with a fact not seriously disputed, it 
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may be possible at the pre-trial conference to obtain an admission or stipulation from the 
other side, thus avoiding the necessity of the witness’ testimony. Similarly, by offering 
a stipulation or admission, counsel may be able to induce his adversary not to call a 
witness with great “jury appeal.” 

Basic changes in the theory and framework of a case, which will not always be per- 
mitted at the trial, especialy if it is before a jury, may be possible at the pre-trial con- 
ference. By amending pleadings, obtaining admissions and stipulations errors which 
may go to the se heart of a case may be corrected. Eliminating the jury, discovering 
evidence exempt from previous disclosure, limiting the issues, obtaining the names of 
adverse witnesses, authentication of documents, verification of charts and other exhibits 
— on statistics, and settlement are some of the other possible results of pre-trial con- 
erences. 


Unless counsel is thoroughly prepared for the conference and has a real knowledge 
of the issues in the case, he may be induced by his adversary to make crucial admissions, 
to allow amendments, or to stipulate as to important facts. 


In dealing with federal jury trials, the monograph emphasizes that counsel's strategy 
and technique must be different than in a state court, because the federal trial judge has 
greater power, there are fewer technical rules, and rules of evidence are not always 
rigidly adhered to. Other subjects covered are the right to trial by jury, selecting the 
jury, admissibility of evidence and objections thereto, motions, the charge, and the 
verdict. 

The two monographs are published in a single pamphlet which may be obtained for 
$2 from the Practising Law Institute, a nonprofit educational institution with offices at 
20 Vesey Street, New York 7. They are part of the Institute’s series of 29 monographs on 
Trial Practice edited by Harry Sabbath Bodin, of the New York City firm of Fischer & 
Bodin, and Chairman of the Institute’s programs on trial work. The complete series, for 
which the fee is $20, is described in the Institute’s new catalog of publications. 


ADVICE ON BUILDING A PRACTICE OFFERED BY PLI MONOGRAPH, 1955. 
To help lawyers develop a clientele and operate their offices more efficiently, the Prac- 
tising lew, eatin has issued a completely revised edition of Harold P. Seligson’s 
monograph, “Building A Practice.” 

Mr. Seligson, founder and Director of the Institute, draws on his thirty years of law 
office experience in discussing such topics as obtaining clients, fixing fees and managing 
a law office. His monograph is designed to help younger lawyers avoid costly and 
embarrassing mistakes. 

ing his discussion of fees, the author tells of an early case in which he charged 
a client $50 for twenty hours’ work in collecting $5500. The client's check for this 
amount was accompanied by a box of fine cigars. When proudly offering a cigar to an 
experienced attorney, Mr. Seligson learned that the box had cost him at least $100, as 
the result achieved would have warranted a fee ranging from $150 to $500, depending 
on the standing of the attorney. Through this story he points out that a lawyer must 
consider other factors besides hours worked in making up his bills. The section goes on 
to explain these factors in detail, giving illustrations from actual practice. 


“Building A Practice” stresses the importance of the lawyer's personality in obtaining 
clients and keeping them satisfied. The brialliant student of law who takes a coldly 
analytical approach to human problems will not reach the success which a kindly, well- 
rounded man can achieve. 

To be a success, Mr. Seligson says, a lawyer must develop his personality, since inspiring 
others to have confidence in him is essential to obtaining clients. Specific suggestions 
are made on how one may work on this. A lawyer's first clients generally are his relatives 
and friends. His family doctor may be a good source of accident case clients. 
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Mr. oioen recommends that if the newspapers are featuring an important trial, the 
lawyer study it. The people he talks to, his prospective clients, will expect a lawyer to be 
informed about the case and will ask his opinion of it. Similarly, the lawyer should keep 
abreast of the income tax laws and current Government regulations affecting business. 


One section of the monograph analyzes the advantages and disadvantages of employ- 
ment by law firms, corporations and the Government. Larger firms usually pay better 
than those with two to five partners, it points out, but the experience a young lawyer 
gains in a large firm often is too specialized to form a solid foundation for later general 
practice. In a smaller firm, an associate is likely to receive closer supervision while 
handling a greater variety of problems. The quality of this guidance will depend on the 
ability of the men for whom a young lawyer works. 

Government salaries usually are higher than those paid beginners by private employers, 
according to “Building A Practice.” The Government lawyer also frequently is given 
more responsibility than he would receive in private practice. But while there is greater 
responsibility, supervision may be inadequate. And the area of a Government lawyer's 
work is almost inevitably restricted. 


The monograph suggests several ways of looking for employment. From his own 
experience and talks with other attorneys, the Institute Director tells what qualities 
employers seek when they interview young men. He sets out a form of persoxal 
résumé and describes how it can be used effectively. 


The use of a tickler system, how to systematize and standardize routine work, the 
development of efficient working habits, and financial and other record keeping neces- 
saty for a law office also are covered in the monograph. 


“Building A Practice” is one of eighteen monographs in the Practising Law Institute's 
series on General Practice. Copies of it, priced at $1.50, may be obtained for a ten-day 
trial by writing the Institute at 20 Vesey Street, New York City 7. 
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At the annual meeting of the Wyandotte 
County Bar, held December 30 at the 
Town House in Kansas City, Kansas, four 
of the “deans” were awarded 50-year cer- 
tificates by the State Bar, presented by 
Willard Haynes—Judge E. L. Fischer, Joe 
Emerson, Judge Wm. H. McCamish and 
Forrest Railsback. Judge Fischer and 
Judge McCamish were admitted in 1892— 
63 years in active service. Judge Fischer 
has had 51 years on the bench. Jim Hogan, 
another oldster, was overlooked, temporar- 
ily. His turn ‘will come at the next meet- 
ing of the Bar. Tote Carson, John Bukaty, 
Jim Lysaught, and Jim Yates were elected 
president, vice-president, secretary and 
treasurer, in the order indicated. About 75 
attended, and it was as nice a meeting as 
it has been my privilege to attend. 


Judge Fischer observed after the meeting 
that all 50-year members should be honor- 
ary members of the State Bar Association, 
without payment of dues. 


Judge Lawrence Day of Atchison died 
just before Christmas. Lawrence had a 
rather turbulent career, both before he went 
on the bench and afterward, until misfor- 
tune struck him. He was operated on about 
a year ago at Mayo's and never fully re- 
covered. Ed Page of the Ball-Lowry-Page 
firm was appointed to the bench. Con- 
gratulations, Ed. 

Judge Ted Sloan and Mrs. Sloan cele- 





brated their golden wedding anniversary 
the night of December 28. A reception 
was held—from what Eldon told me, a 
fitting tribute. Floyd Sloan and wife are 
on a Caribbean cruise as this is written, 
and Gordon Sloan is coming home from 
Oregon for the holidays and the golden 
jubilee as well. 


Kent Frizzell took over the office of 
Bill Keith at Wichita. The office is on 
the west side of town. 


Everett Steerman of Emporia was named 
state chairman of the A.B.A. drive for new 
membership, and Charlie Davis of Topeka 
for the Junior Bar group. The Association 
is seeking a 50,000 increase. Could be done, 
but the estimate may be a little high. 


The Crawford County Bar is making 
proposals to move the probate court from 
Girard to Pittsburg on stated periods— 
that is, hold hearings in both places. 


George Forbes goes in with his father 
in Eureka. The firm, I assume, now will 
be Forbes, Forbes and Forbes. 


Lewie Johnson was honored by the Wy- 
andotte group at a dinner held in his 
honor on the night of November 16. The 
Bar broke out with 85 members, all to pay 
tribute to Lewie. By the way, he should 
receive his 50-year certificate from the 
State Bar. 


Horace Watkins died in Dodge City, 
somewhere about November 15. Horace 
was the last survivor of the original Scotes- 
Watkins firm in Dodge City. The former 
generation, I think, went to western Kansas 
with Lewis and Clark—one of the early 
day law firms. 


Paul Wilbert, as president of the Craw- 
ford County Bar, had Judge Jerry Harman 
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come up from Columbus to make the dedi- 
catory speech at the opening of the new 
court house in Pittsburg. A public cere- 
mony was held. By the way, Jerry will have 
a new court house in which to hold forth 
some day soon. Columbus is building what 
looks like, from the plans, a nice modern 
building. 

George Peabody has joined Gene Coombs’ 
firm in Wichita. This is one of the newest 
members of the W. B. A. 


McKay and McKay of El Dorado have 
gotten moved into a new building of their 
own—a ground floor location. I received 
an announcement from Jim, Jr., saying 
they had office furniture for sale—as well 
as some glass bookcases. I went down to 
see them. Jim, Jr. I couldn’t find. Jim, 
Sr., was home sick—this in early December. 

Bill Attwater and Bob Freeman announce 
a partnership—with offices in the Rule 
Building at Wichita. This is the last firm 
in Wichita to form in the year 1955. 


Dean Weichman, formerly of Cleveland, 
Ohio, has come to Kansas to practice at 
Parsons. He was sworn in early in Novem- 
ber by the court under the reciprocity rule. 


Oscar O’Brien of Independence died just 
before Thanksgiving. This was quite a 
shock to me. Oscar, the last time I saw him 
not too long ago, seemed to be in good 
health—Independence has lost one of its 
more stable citizens, as well as an out- 
standing lawyer. 

Fred Mann of Topeka took over the job 
left by Dick Clausing—that of general at- 
torney for the F.H.A—as of about Decem- 
ber 1. Good luck, Fred. 


Lloyd Kagey, Max Hamilton and Keith 
Eales step into a firm, in the order named, 
with offices in the Insurance Building at 
Wichita. 

Wilbert Phalen has joined ranks with 
Lawrence Walker at Pittsburg. I haven't 
met him yet, but I will. I know Larry 
Walker needs help and guidance. 

Donnie Smith went back to Dodge City 
from Pittsburg to join up with Claude 
+ gg and Roney Mitchell in a three-way 

irm. 

Judge Clark Wallace rates an editorial in 
the Garden City Telegraph (local news- 
paper) on the proposition of a photog- 
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rapher appearing in his court. The experi- 
ment created some little discussion. I think 
the majority voted “no.” However, I sup- 
pose it makes little difference whether the 
photos are taken in the court room or in 
the halls and corridors approaching a court 
room. Anyhow, we will probably hear from 
“Washington” on the matter. The Garden 
City paper goes along with Judge Wallace, 
and cites numerous hospital cases and 
medical experiments to support their view. 


Dick Millsap heads up the Wyandotte 
County Bar as junior chairman of the 
A.B.A. membership drive. 


Hod Rich goes in as president of the 
Southwest Bar, Bob Blackburn of Great 
Bend and Maurice Wildgen as vice-presi- 
dent and committeeman, and Art Nevins 
as secretary-treasurer. 


Lea Cushenbery has a junior partner, 
Ernest McRae. They will practice at Ober- 
lin, under the firm name of Cushenbery 
and McRae. 


Don Hickman of Arkansas City rated a 
double column and an enlarged picture on 
the front page of the local newspaper on 
the work he did as city attorney over the 
ten years he served. I read over some of 
the achievements and, to be sure, they are 
to be commended. Don resigned as of 
January 1. 

Clyde Hill of Yates Center has a most 
unpleasant duty to perform in the hearing 
of several disbarments. The hearings are 
being held at Wichita. 


Dan Dwyer of Wichita has had quite a 
siege in the hospital. I understand he got 
out early in December, and is better. Clark 
Owen also had a siege with a heart attack. 
He was hospitalized for a considerable pe- 
riod. Clark is out again as of now. 


Forrest Railsback died the latter part of 
January, very suddenly and unexpectedly. 
Forrest lived at Lake Quivira and was 
buried in Wyandotte county. 


A sneak preview of the Bar meet coming 
up Wednesday, May 9: The golf tourna- 
ment at Victory Hills in the afternoon, 
SOABS meet that night; Thursday—lunch 
and show at the Muehlebach Brewery, with 
free beer on the brewery, banquet that 
night; Friday—cocktail hour and gridiron 
show—the show to be held in the audito- 
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rium of Wyandotte High School. The Wy- 
andotte boys are working on the “doins” 
now. Better get your reservations and plan 
to come. 


Bill Allen is the last new man to open 
in Olathe. He started shop in September 
of 1955. He likes the community, and from 
what I have seen of him he will do well. 


Jim Pearson, present probate judge of 
Johnson county, has announced for the 
state senate seat now held by John Ander- 
son, who will be the attorney general 
after March 1. As you all know, he has 
announced for the office for a two-year 
term of his own; and Jim Putnam of Em- 
poria announced earlier for the same office 
—both are Republicans. 


Clem Hall of Coffeyville has been named 
to the state board of regents, appointed by 
Fred Hall. The article states they are sec- 
ond cousins. This I didn’t know. Appar- 
ently the forefathers had different political 
views—Clem is a Democrat. 


E. Smythe Gambrell, President of the 
A.B.A., spoke to an audience of some 250 
people in Wichita January 10. He had a 
good many nice things to say about his 
treatment and the hospitality extended by 
the W.B.A., as well as the lawyers over 
Kansas. 


Bob Roth went in as assistant attorney 
general as of about Janiiary 15. Bob, I 


“think, comes from Victoria and is a relative 


of Vic Roth—who is more or less promi- 
nent in Hereford cattle circles. 


Glenn Cogswell is the young man of the 
year, so the Jaycees of Topeka have de- 
creed. Glenn is serving his third term as 
juvenile judge of Shawnee county. Con- 
gratulations, Glenn. 

Oren Gray of Parsons is toying with the 
idea of running for congress. Orin was seen 
around Topeka on Kansas Day. I assume 
he apprised the boys of his intent. If he 
didn't, he missed his chances. 

Bob Southern is announcing for the state 
senate, and Lloyd Phillips for county at- 
torney of Barton county—both are Repub- 
licans. Incidentally, Bob Southern was 
elected president of the county attorneys’ 
association, with Brainard Anderson of 
Tribune and Marian Burns of Lyndon vice- 
president and secretary, respectively. Oscar 


Yount of Galena was awarded his 50-year 
certificate on January 5, at a meeting of 
the Cherokee County Bar Association. Paul 
Armstrong made the presentation. 


Jim Parmiter opened for the general 
practice of law at 403 New York Avenue, 
Holton. I don’t know what Jim’s ideas are, 
but if the name of the street means any- 
thing to the practice, sizewise, Jim should 
be busy. 

The K.A.P.A. met in Wichita Monday, 
January 17. They had a speaker who spe- 
cializes in airplane crash suits. He has had 
several—and reportedly has recovered the 
largest verdicts for death and injury ever 
recorded. His talk would be interesting, I 
would think, wholly from the point of 
responsibility of the company, where all 
in the world. that stands between a safe 
delivery and a man-made machine is the 
human pilot. After the crash who knows 
what happened? I would have liked to 
have heard this talk. ; 


Lewie Hannen’s new office is one of 
Kansas’ newer ground floor locations. 
Frank Forbes and Mrs. Forbes, also of 
Burlington, had dinner with me at the 
Lassen Hotel one evening recently. Frank 
told me about Lewie’s office. Frank didn’t 
say so, but I did get a sneaking idea he 
hoped to have a ground floor office in the 
near future. ; 


A. Lewis Oswald has written another 
book—this one, the experience of a father 
and son going through college, the son fol- 
lowing the father’s footsteps. Very inter- 
esting for anyone, particularly those fa- 
miliar with the “Greek Stoics.” Ozzie has 
an originnal brand of narrative that relives 
the days of a young man and his fraternity. 


Burney Peterson and John Plummer of 
Newton have a new office in the Railroad 
Loan Building. This as of January 25. 


Bill Cunningham of Arkansas City told 
me the “Hash” in the last issue was so 
prolific he managed to get a ticket on his 
car taking time out to read it. 

Jerry Wilson of Kinsley had a boy in 
the service somewhere in the south—the 
particular camp, I didn’t learn. The boy 
was operated on, coming along fine, to all 
general appearances, but died with no ap- 
parent cause. I know this must be a ter- 
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rific blow to both Jerry and Mrs. Wilson. 
I am sorry, Jerry. 

Frank Theis of Arkansas City was ap- 
pointed city attorney. This, along with his 
state Democratic duties, is going to keep 
Frank with his nose to the legal grind- 
stone. Good luck, Frank. 


Both Bill Barron and Harvey McCaslin 
died in the middle of December, a day or 
two apart. Bill Barron had several terms 
in the state senate—and other state offices 
along the road of a busy life. Harvey Mc- 
Caslin had a life equally as busy, but not 
quite as long as his contemporary—both 
Phillipsburg and Osborne will miss these 
good old lawyers. 

Paul Smith and Doug Shay announce a 
new firm—Smith, Shay, Mitchell and Mat- 
thew—with offices in the Beacon Building 
at Wichita. 

Press Wilson, a lawyer by training and 
an oil man by choice, started out of K. U. 
in 1951 or so, went to Houston, Texas, and 
came back to Wichita in 1954 as manager 
of the Wichita Oil Trading Association. 
Press says hello to all his K. U. friends— 
come see him at the office in the Rule 
Building. 

The banquet and installation of the 
W.B.A. officers for the coming year, as 
well as the address (mentioned above) by 
E. Smythe Gambrell, President of the 
A.B.A., was a-success, due mostly to the 
ingenuity of Jim Dye, outgoing president. 
He had Lucille Flinn write the lawyers’ 
wives and extend invitations. This brought 
out some 250 people, including Dick 
Driscoll of Russell, the Cities Service Legal 
Department from Oklahoma City, Wendell 
Garlinghouse from — and a good 
many others from out of town. 


Garlinghouse, Shaw, and Hergenreter of 
Topeka are moving again, to a larger suite 
on the floor above the present office in the 
Capitol-Federal Building. 

John DuMars was in Wichita the first 
week in January, as was Bill Gray, Jim 
Porter and Bain Eidson, all of Topeka. 

Don Sharp was also in Wichita, having 
come over from St. Louis to attend a Bell 
Telephone matter. 

Ralph Glenn and Bud Cornish have 
moved from the Capitol-Federal Building 
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to the Central Building in Topeka—this as 
of January 1. 

Ted Kelly and Fred Connor have a third 
member who has just joined the firm— 
Glenn Opie. Glenn was connected with 
one of the banks in Great Bend before he 
“joined up” as a lawyer. 

Jim Caplinger has gone back to Greens- 
burg to practice law. Jim is a Greensburg 
boy—knows the people and the country. 
He should do well. 


Milt Allen has announced for the senate, 
from Douglas, and Charlie Arthur from 
Riley—both boys have not been in the 
Kansas legislature heretofore. It is, I think 
a new experience for both. 


Bill Stillings has gone into the Ball- 
Lowry firm in Atchison. Ed Page went up 
on the court and Bill fills in. 


Clair Robb went back to his old haunts 
to address the W.B.A—this after he as- 
sumed the bench. Clair, if you didn’t get 
them told you missed your chance. They 
said “enuf” about you prior to November, 
1954—and more after you left for Topeka. 


Tom Seed took unto himself a wife. This 
is another new experience for Tom. He 
gets many and they are varied. Congratu- 
lations, Tom, and good luck. I bet Bill 
Farmer helped you find the girl 


Dean Matthew has another new member 
of the family—a girl—adding to the fast 
growing population of Wichita. 


Roy Trail has left Wichita for Minot, 
North Dakota, so I hear from a reliable 
source. Sorry to see you go, Roy. 


From the Wichita “BAR BRIEFS”: 

“We are glad to be able to report that 
Mr. T. V. McCluggage, who has been con- 
fined to his home for several weeks, is now 
making satisfactory progress, and is hoping 
to be back in his office before too much 
longer. 

“We were sorry to hear that John Stice 
is in the Osteopathic Hospital at the pres- 
ent time, suffering with rheumatic fever. 
John is hoping to leave the hospital in a 
few days, so we hope by the time this 
publication reaches your desk we may be 
able to tell you that he has been released 
from the hospital and is recuperating at 
his home. 
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“Pat Healy is another one of the lawyers 
who is at the present time confined to the 
hospital. He is at St. Francis. Last reports 
indicate that he is improving steadily. 


“Talked to ‘Clem’ Clark today, and he 
says they can’t keep a good man down for 
long. He is back at his office for at least 
a short time almost every day. 


“The Committee on ‘Legal Aid and 
Lawyer Referral Service’ met with the 
Board of Governors on Tuesday, February 
14. Ashford Manka, as chairman of that 
Committee reported that the Community 
Planning Council has approved the report 
of the Study Committee, and that it is ex- 
pected that a copy of that report will be 
mailed, in the very near future, to each 
member of the Bar Association.” 


Jules Doty of Cherokee county is taking 
the county attorney’s office one or two 
days a week to Baxter Springs. This for 
the convenience of the folks in that end 
of the county. 


Addison West has left the Cessna Air- 
craft to take on an assistant job in Bill 
Farmer's Topeka office of D.A. The family 
is moving to Topeka as well. Addison, a 
long time I no see—I hope I can see you 
more often in Topeka. 


Jesse White of Mankato died about Feb- 
ruary 15. This was unexpected, as far as 
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I know, although Jess was getting along. 
It did not occur to me he was very old. 
This leaves George Teeple and Lorn Welt- 
mer as the oldsters in Jewell county. 


Don Lysaught of Kansas City has been 
serving a term in the hospital. I didn’t 
learn Don’s trouble, but did understand he 
was on the mend and would be out very 
shortly. 

Sam Mellinger of Emporia is another 
man of the year—so says the Lyon county 
populace. Congratulations, Sam. 


Jack Bond has taken son Bob in as a 
partner, under the firm name of Bond and 
Bond, of El Dorado. This, I understand, is 
very recent. 

Speaking about El Dorado, the county 
has redone the court room—made it 
smaller, lowered the ceilings, air condi- 
tioned and generally renovated the third 
floor. Looks very nice. 


The Union National Bank Building in 
Wichita takes on an appearance of nearing 
completion. Several firms will move in 
when the building is ready. This, I under- 
stand, is one of the later models—with 
everything built in—even the stenos. The 
banking business in Wichita must be good. 
The Fourth National is building on about 
100 feet north of the present building— 
a drive-in deposit affair. It will be some- 
thing when finished. 
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WITH BENEFIT OF COUNSEL 





SOUND FILM IN COLOR 







This is a 16 mm. colored sound film which runs about 15 minutes 
and is an excellent portrayal of the services rendered by the average 
lawyer. It covers the defense of criminal cases, the advice given to 
people concerning the preparation of wills and the need for lawyers 
in real estate transactions. 








It is well produced and is most interesting for members of the Bar 
as well as the lay public. 





It is urged that every local bar association plan on using this film 
to show to its own members and also arrange to have it shown 
before civic groups. ; 







It is something the profession can well be proud of and it will be 
of intense interest to students who contemplate entering the legal 
profession as well as the average member of the public who is in 
doubt about what the legal profession does. 








Please give this matter your careful attention. 






Arrange now to have it shown in your district. 





it is available to you upon request by writing to John W. 
Shuart, Executive Secretary, Kansas Bar Association, Colum- 
bian Bidg., Topeka. 






LET'S HAVE IT SHOWN IN EVERY CITY 
IN KANSAS 














est 









J. WILLARD HAYNES 


President 


The Bar Association of the State of Kansas 





